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DEFINITIONS

ALC

ALC land

ALRA

ICAC

LALC

NSWALC

Task Force

ToR

Key terms

Aboriginal Land Council

land owned by an Aboriginal Land Council

Aboriginal Land Rights Act 199&e Act]

Independent Commission Against Corruption

Local Aboriginal Land Council

the New South Wales Aboriginal Land Council
the Aboriginal Land Rights Act Review TaskcEo

Terms of Reference [of the Aboriginal Land Rights

Review]

(a list of terms used in this paper; the definitions provided
may not be exhaustive)

Alienable, alienability

Call option

the capacity to be transferred to another; traditioraily of
the hallmarks of property; native title rights canbet
freely transferred and can only be alienated to thev@ro
(source: Nygh, Dr Peter E, Butt, P, (ed)fterworths
Australian Legal Dictionary1997)

an option which gives its holder the right ot the
obligation to purchase an asset at a predetermined date
(maturity date) for a predetermined price (exercise price)
(Fairfax Digital Glossary)



Cultural heritage valuessee alsdndigenous heritage value

Under theEnvironmental Protection and Biodiversity
Conservation Act 199@th), “heritage value” is defined as
the place’s natural and cultural environment having
aesthetic, historic, scientific or social significance, or other
significance for current and future generations of
Australians(s.528)

Cultural association

a cultural association with largerives from the traditions,
observances, customs, beliefs or history of the original
Aboriginal inhabitants of the lan@Aboriginal Land Rights
Act, s.171(2)(b))

Cultural significance

This terms is defined in the Aboriginal Land Rights Act

only for the purposes of section 40Dlarid is of cultural
significance to Aborigines if the land is significant in terms
of the traditions, observances, customs, beliefs or history of
Aborigines”

Deal, dealing an act of buying or selling property, good®omaeodities,

Dispose of

or the registrable instrument that evidences such an act
(sourceButterworths Australian Legal Dictionart997)
[these terms not defined in the Aboriginal Land Right§ Ac

to deal with definitely, get rid of (sourc€he Macquarie

Dictionary, second edition, Macquarie University, 1991)

Disposal of land means sale, exchange, mortgage or other
disposal of land, change of use of land and the grant of an
easement over land, and includes purported disposal of
land (Aboriginal Land Rights Act Amendment [Gandangara
Estate] Act 2004



Effective

Inalienable

serving to effect the purpose; having the intended or
expected resulflhe Macquarie Dictionary having effect

at law

characteristic of a right or benefit tthegt courts will not
allow the holder to transfer to anoth&u¢terworths
Australian Legal Dictionary

Indefeasibility

that cannot be annulled or made vaid:indefeasible
claim; indefeasible rights

Indigenous heritage value

Prima facie

Put option

Subdivision

ultra vires

Indigenous heritage valu# a place means a heritage value
of the place that is of significance to indigenous persons in
accordance with their practices, observances, customs,
traditions, beliefs or historgEnvironmental Protection and
Biodiversity Conservation Act 199G@wt)

at first sight; on the face of it

an option giving its purchaser the right, withba
obligation, to sell an asset at a specified price (teecese
price) at any time between the purchase of the optidn a
its expiry date. (Fairfax Digital Glossary)

the division of land into parts whether by sahansfer,
partition, or by creating a new certificate of titter & part
of the land: for example (NSW) Local Government Act
1993 s.573Rutterworths Australian Legal Dictionary,
1997

an act which is beyond the powers or authority of the

person or organization

Vi



valid legally sound, effective, or binding; having legal &grc
sustainable in lawT(he Macquarie Dictionany

void without legal force or effect; not legally binding o
enforceableThe Macquarie Dictionaty

Vil



1.1

INTRODUCTION

Background to this Review

On 26 May 2004, the Minister for Aboriginal Affairs, the tibr Andrew
Refshauge, announced that a task force was to be estaltistmttiuct a
major review of thé\boriginal Land Rights Act 198&\boriginal Land
Rights Act).

The Aboriginal Land Rights Act Review Task Force memilees

the Director-General of the Department of AborigiA#fairs, Ms Jody

Broun;

the Administrator of the New South Wales Aborigihahd Council
(NSWALC), Mr Murray Chapman; and

the Registrar, Aboriginal Land Rights Act, Mr Steph#nght.

According to the media release issued by the MinigterTask Force is to

report on:

the three tiered structure of the land council systém  ISWALC,
Regional Aboriginal Land Councils (RALCs) and Local Agaral
Land Councils (LALCs) to see if there is a better wayelivering
outcomes to Aboriginal people;

clearer separation of powers between the adminigratnd elected
arms of local councils to avoid nepotism and confli¢tmierest;

attracting more qualified people with relevant managendl financial

expertise;

improved intervention strategies to avoid the costly aften
ineffective appointment of administrators and investigatorocal

land councils;

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis



an improved framework for managing, selling and developing land
council assets — in particular the sale and commeteialopment of
landholdings; and

clarifying the role of elected representatives.

1.2 Terms of Reference
The Terms of Reference (ToR) of the Review are:

1. Inquire into and make recommendations as to whethexitie and
objectives of the NSW Aboriginal Land Rights Act requasg@ansion
or change in light of developments since 1983.

2. Evaluate the material and other benefits achieved lhoriginal

people since the commencement of the Act in 1983 including:

whether the Aboriginal Land Rights Act allows bersévailable
under the Aboriginal Land Rights Act to be delivered edfitly
to Aboriginal people of NSW at state, regional analdevels;
and

whether better outcomes could have been achieved ard wha
alternative arrangements might have facilitated bettecomes.

3. Report on the present resource and asset base oblancils and
make recommendations for the efficient and effectiveofisessets and
resources for the benefit of Aboriginal people of NSWgjuding an
inquiry and recommendations into an improved framework for
managing, selling and developing land council assets, in particular
the sale and commercial development of land council real property
(emphasis added).

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis



1.3

4.

Inquire and make recommendations regarding:

(a) the development of funding models for the equitableidigion of

land council resources; and

(b) the development of funding models which tend to the bette
delivery of measurable outcomes for land council membwets a
other stakeholders and which deliver benefits in a transpanel

outcome oriented manner.

Inquire and make recommendations more generally onriegshs
and weaknesses of present legislative and admini&ratiangements
with a view to improved efficiency and effectivenesshef land

council system.

Make recommendations for more representative, effeatidesfficient
governance within the New South Wales Aboriginal Laight® system.

Historical impetus for the Review

The historical impetus for the current Review into therafen of the

Aboriginal Land Rights Act is based on a number ofceons and

investigations into the operation of the three tieredesysif land councils.

Inquiries into and reviews of the operations of the & the performance

of Land Councils include:

ICAC: Investigation into Aboriginal Land Councils ireW South
Wales

April 1998— Corruption Prevention and Research Summary;
June 1999 Investigation Report;

October 1999- Report on investigation into travel allowance and
expense claims by the Councillors of the New South §Vale
Aboriginal Land Council;

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis



NSW Ombudsman: June 2082port concerning compliance with
various provisions of thAnnual Reports (Statutory) Bodies Act 1984
and theAboriginal Land Rights Act 1983;

successive Auditor-General’s reports;

NSW Public Accounts Committee: December 28d2uiry into
Aboriginal Land Councils Mortgage Fundnd

Bentleys MRI: August 200BISW Aboriginal Land Council
Investigation Report Report to the Minister for Aboriginal Affairs.

It should be noted in the context of this paper, which feswas the land
dealings regime of the Act, that the investigationsrangews listed above
did not generally address issues related to land dealings.

The investigations and reviews generally made findingsginébd the
performance of land councils, accountability processggration of
powers, conflicts of interest, organisational capacégprd keeping and
the appointment of administrators, investigators andudtamts.

As a report prepared by SGS Economics & Planning consyltasart
of NSWALC'’s submissions to this Review observes, marthef
shortcomings that have been identified are adminig&raind system-
based in nature; whilst perhaps identifying a failure to mmeetern best
practice standards, they are not indicative of malmraactr corruption.
Rather, they are symptomatic of administrative overlaad lack of
capacity of Aboriginal land councils (ALCs). Further AC's inquiry
found that of the total number of complaints receigeslignificant

proportion were based on unfounded rumour, innuendo, suspigtn

! The most recent draft of this repdSWALC Situation Repotty SGS Economics &
Planning in conjunction with Dan Gillespie, Tallegalla Corenih (dated January 2005),
is attached to this issues paper (hereinafter, “the [%pSrt”)
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1.4

misunderstandings and that some of the complaintswe#yhave been
generated by the attention focused by the inquiry itself.

The latest investigation of NSWALC conducted by Bentlf& (2003)
was critical of NSWALC'’s governance, accountabilitglayperations and
recommended the appointment of an Administrator to NS@WAL was
the report of this investigation that led to the Minisgstablishing the Task
Force to report on the operation of the Act and makennewendations for
the improved operation of the NSW Aboriginal land rigdystem.

Scope of this paper

The Minister formed the view that land dealings by Lodab#ginal Land
Councils (LALCs) was a significant issue that shoulctiéressed first in
the Review process.

The Minister asked the Task Force to focus its firstidenation on ‘an
improved framework for managing, selling and developing lamehcio
assets, in particular the sale and commercial develapohéand council
real property’ (ToR 3).

This paper therefore specifically focuses on the landragsaprovisions
which are set out in Division 4 of the Aboriginal LaRdjhts Act and

makes recommendations as to how the provisions couldgreed.

Subsequent papers will specifically consider other aretieedReview.
Inevitably some issues overlap and this paper will toucssares and
make recommendations that are relevant to other eleroétite Terms of
Reference (in particular ToR numbers 1 and 6). Where apatepssues
that have a bearing on other matters that will be sutgatie Review will
be highlighted as matters that require further consiaeralti will also be
important to review the recommendations made in this pagke context
of recommendations that will be made in response to etbarents of the

Review (for example recommendations on governance @ gttucture).
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1.5

1.6

Challenges for the Review and the Task Force

It must be said at the outset that the issues invave@xtraordinarily
complex. Particular complexity lies in identifying tregal implications of
and administrative difficulties associated with therent provisions, and
in seeking more effective and efficient mechanisms tceaehihe aims of
land rights.

Because of a lack of clarity in the language and int&ttteoprovisions,
there have undoubtedly been some major problems irpgration of the
land dealings provisions, and outcomes that were not irdemten the
provisions were drafted. This discussion paper exploesetissues in
some depth and explains the consequences (both legal athidaby ficat
have arisen or potentially could arise because olvthethe current
provisions are drafted.

It has become clear to the Task Force that a much coonprehensive
and holistic approach to managing land dealings is neededhaneety
careful consideration will be needed in re-drafting #lewant provisions.

A particular challenge is to find a way to ensure thatland that has been
acquired and returned to the Aboriginal estate in NevitBdlales over
the past 20 years, as a result of the considerablgsedfALCs and many
individuals to prepare and pursue claims, is managed and diaih \&
way that is sustainable, that preserves the valusedfihd for present and
future generations, and that delivers real and ongoing betefi
Aboriginal people now and in the future.

The present context

The Aboriginal Land Rights Act has in many respects iseecessful and
has delivered significant and valuable assets to the Abaligand
Council (ALC) system.

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis



According to data provided by the Registrar, Aborigirahd Rights Act,
a total of 7,280 land claims have been lodged since the dibariLand
Rights Act came into effect, of which 2,146 have beentgth he total
area granted is approximately 80,036 hectares, just under 1# Netv
South Wales land area, and has an estimated value of $iillio6.>

Added to this are properties acquired by purchase or othefetrafsand
(such as former missions/reserves) into LALC ownerstgpving a total
number of approximately 4,050 LALC properties over 616,461 hegtare
valued at approximately $952.6 million.

The amount and value of land held by LALCs is not evenlyidiged. In
the Western Division, the nature of land tenure hastrieat little land
has been available for claim. LALCs in coastal ateage benefited from
greater opportunities to claim land and from the boorand prices of the
past decade. The following figures graphically illustraese differences.

2 see SGS draft report, section 6.3.4. Note that thgee$ are conservative and are
based on an indicative value of land that may not refiteetmarket value.
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Figure 1. Distribution of LALCS by Value of Properties
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Figure 2. Characteristics of LALC Properties

LALC Assets
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Northern / Northern Tablelands
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Development pressures on some Indigenous land

Sydney / Newcastle and Western
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Some LALCs have valuable assets

South Coast / South East
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Figure 3. Distribution of LALCs by Total Area of Properties owned

Source: NSW Department of Lands, November 2004
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According to the analysis prepared by SGS Economics &niitlg, the
underlying performance of the ALC system is good; the merhipeod
LALCs is high, and they carry out important represevgsunctions.

A major difficulty for ALCs is the broad range of saldenefit functions
that they are expected to perform. This might arig@mfrom the
expectations that are inherent in the Act and tha¢aeodied, for
example, in the objects of the NSWALC:

to relieve poverty, sickness, suffering, distress, misfortigstitution
and helplessness of Aboriginal persons within New South ¥Wales

This implies an expectation that land rights will payimportant role in
relieving the poverty and social disadvantage of Aborlgeaple in New
South Wales, even though the financial and organisatiapacity of
ALCs to meet such demands may be well below whagisined to
perform these broader ‘social benefit’ functions dffety. The extent to
which local land councils perform such functions has eenliaken into
consideration, and although often expected of LALCsethesivities have
never been funded under the Act.

The expectation might also arise from the fact thaty LALCs
“inherited” the former reserves and missions — and thsihg — that were
transferred to them under the Act. Many are now respntr providing
unsustainable social housing programs and managing housokgngiah
was often in poor condition when it was transferred Il/ALC ownership.

% This object (s.105(b)) was inserted in 2002 and was exprstieese terms to provide
NSWALC with an opportunity to obtain charitable or bealent status

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis 10



Figure 4. Distribution of LALCs by Number of Housing Properties Owned

Source: Aboriginal Housing Office, December 2004
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The present reality for many LALCs is that they asgse#-rich and cash-
poor. Land ownership of itself places a cost and resdaunaien on

LALCs. Many are burdened by social housing programs thatateey
unable to maintaifiIn this context, it is easy to understand the pressure
that may be felt by LALCs and their members to saths®f their assets.

This problem is exacerbated by the requirement to pay catall ALC
land that is income-producirg.

There is likely to be additional pressure where the LA4. @e owner of
very valuable land, yet its members live in poor housinge laéfficulty
gaining employment and generally are suffering from thebkoc
disadvantage that is widely experienced by Aboriginal [geimpNew
South Wales.

A further major difficulty is that the Act allowsvelegitimate ways for
Aboriginal people to benefit from the land and wealth tizave been
gained over the 20 years of the operation of the Act ésrruption
prevention measure, the Act specifically requires LAL&ensure that:

no part of the income or property of the Council is transferred dyrectl
or indirectly by way of dividend or bonus or otherwise by way of profit

to members.

It is evident to the Task Force that the expectatiahlénd rightscould
resolve the deep-seated and complex disadvantage ofy&abpeople,
let alone within 20 years, is simply unrealistic, §@$ is a widely-held
expectation.

* see SGS Report, chapter 8 “LALCs as Social HouBigiders”
> except where a LALC has successfully applied to the Ministean exemption on land
that, though used for a commercial purpose, is of cultigaificance

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis 12



As the SGS Report observed:

Although there have been slow improvements over the last two decades
in Aboriginal socioeconomic status there is no evidence from anywhere
in Australia that land rights alone has made any marked contribution to
better socioeconomic outcomes. Some indicators such as
unemployment and life expectancy (health outcomes) are either
worsening or remaining intractable (Altman, 2004. p 37). There

remain constant socioeconomic gaps between Aboriginal and non-
Aboriginal populations despite the relatively robust performance of the
Australian economy over the last two decades ...

These are not the types of socioeconomic indicators that are readily
responsive to a limited land rights regime and yet they are part of the
complex barrier of disadvantage that faces almost all Aboriginal people
in New South Wales.

It is unfair and unrealistic to expect the relatively small and
overcommitted structures of the NSW Land Councils to deliver the
socioeconomic outcomes for Indigenous people that have eluded
Governments across Australia. It is essential that Government
recognises the need to clarify and simplify the objectives of thenéc
that Government and the community modify the expectations that are
placed on the Act and its operations. At the same time Government
needs to commit to understanding the complex reasons behind
Aboriginal people’s poor socioeconomic status and to sheeting home
the responsibility for achieving better outcomes to the relevant agencie
and programs.

The fact that little has changed for Aboriginal peapler the past 20
years further adds to the pressure on the land rightsnsystfind ways of
delivering benefits to people that will improve the qualityteir lives.

This challenge lies at the heart of this Review.

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis 13



1.7

Timeliness of the Review

The announcement of the Review was preceded by several k&g,eve
including the establishment of an ICAC Inquiry into landlidga by
Koompahtoo LALC, the appointment of an AdministratoN®WALC,
and a series of negative media reports about lanchdeadtivities by
some LALCs.

In the broader context of the development of landtsigimowever, a
thorough review of the Act and the operation of the lagitts system is

well-timed.

In relation to land dealings, it has become apparenathaverhaul of the
regime is certainly timely, if not overdue. In part th&s arisen as a result
of rapid changes that have occurred in the New Souths/{dadgerty
market over the past five years and the resulting pressultdLCs to
realise or develop their land assets. It may be heakinds of changes
needed and the best approach to address the issues woddaot
emerged so clearly if not for the rapid transitionprioposed land
management and disposal by ALCs that have occurred pesidew
years, and the shortcomings in the legislation theg lecome evident as

a result.

After 20 years of the operation of the Act, much ofgbbstantive work of
lodging and conducting land claims and establishing a landHaesleeen
done. Although the process of claiming land will and mostioue into
the future, it could be said that the land rights syssemow expanding its
scope of activity into the broader field of regulating dedeloping that
asset base. It is essential that this occur in athatywill deliver genuine
benefits to Aboriginal people in a way that is sustamddn present and

future generations.

Whilst instances of corruption have in fact been founbe relatively few,

many serious problems have arisen. It is now evidentftratie most

ALRA Review — Issues Paper 1 — Review of the land dealingsipngvis 14



part, these occurred because of legal problems assowigltetthe Act as
currently drafted and date back to amendments made tacthe 2990.

Prior to the amendments, land granted to ALCs as & adssuccessful
land claims was inalienable. The 1990 amendments madesiblsofor
ALCs to dispose of their land, but in the view of many leghvisers,

failed to give adequate consideration to the complexitgraf dealings
that might arise, the relationship of the land dealingsipions to other
sections of the Act, and the relationship between tteaAd other relevant

legislation.

It is now apparent that these are serious flaws ¢aak fo legal uncertainty
for ALCs and third parties seeking to deal with them, &iatl leave ALCs
vulnerable to making serious errors when attempting to skspbtheir
land. The Act is very unclear about what they areireduo do to dispose
of their land in an effective and legitimate way.

These issues are discussed in depth in chapter 3. In henera

the current land dealing provisions offer little clarisyta what kind of
land and what types of dealings are subject to the provisions;

there is little guidance as to the content of decisibasneed to be
taken by LALCs in regard to land disposals in order fentho be
(legally) effective, nor any clarity about what NSWAIn@ist consider
when giving its approval for a land dealing;

the Act provides no guidance as to how land should be detsirto
be culturally significant and how that land should bes@reed and

managed;

the Act does not require strategic planning about management
disposal of landholdings and how any proceeds may be used;

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis



the lack of clarity about the relationship between therfgnal Land
Rights Act and other legislation, such as®eal Property Act 1900
and theEnvironmental Planning and Assessment Act NSW, 11289
important implications for the legal certainty and coencial efficacy
of land transactions.

These are serious deficiencies, especially given themreze of ALC
landholdings and the complexity of the land managemeahtianelopment
issues that arise. Most of the problems that haveragscurred because
of the lack of clarity in the Act and the inexperiee®l/or lack of
commercial expertise in LALCs. This inexperience dswes LALC
office holders and members vulnerable to being drawn afterses that
have high risk and few real benefits.

A significant omission is the lack of provision in thet regarding the
protection of cultural heritage. Although it was envisagetbiB3 that
legislative measures for cultural heritage protection wbalthtroduced,
this matter has never been dealt with effectively.

It is clear that substantial improvements are need#tkitand dealing
regime in order not only to minimise opportunities forrapt conduct and
costly mistakes, but to assist ALCs to make the nitsttese use of their

land and resources.

Finally, it should be recognised that despite some ofnibtakes that have
occurred, the Act has proven resilient in that midilaad has been lost
(even where major land dealings and large parcels of laengl mvolved),
although some funds (in some limited cases, large amafmhoney) may
have been lost or spent less effectively than tleeydchave been.

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis 16



1.8

1.9

Structure of this discussion paper

Chapter 2 reviews the purposes of a land dealings regirha\thie
underlying purposes and aims of land rights, and establish&syhe
principles upon which an effective land dealings regimet toeiased.

Chapter 3 explains in detail the deficiencies of theaicit is currently
drafted and provides some explanatory examples.

In the course of this part of the Review, the Task Fhaseidentified a
number of key issues that need to be addressed and tetwulvegh
redrafting of the land dealing provisions. In chapter 4, eathe key
issues is explored and discussed, followed by a relegaatnmendation.

Chapter 5, outlines the land dealings regime proposed by sikeFbace.

Cost implications

The mechanisms that the Task Force has identifiedeateddor a

comprehensive regulatory regime include:
a strategic land planning process at the local level,

the development of published binding policies by NSWALC thdt wi
require careful preparation, and formal notification eodsultation;

more detailed assessment and approval processes, incleing t
establishment of an expert advisory panel to review apjolicafor
land development and disposal and to advise NSWALC,;

processes to review decisions; and

record keeping and maintenance of a detailed regist&r©fland

dealings.
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Each element has cost implications. While some sfabst, for example
the approval process, could be funded at least in partusea pays’
scheme, overall there will be significantly increasedts in the new
regulatory regime. NSWALC will have a particular respbility in
developing policies and a structure for detailed assessrhpraposals
from ALCs in relation to land dealings.

It is very important that the cost implications aomsidered carefully
before introducing further legislated responsibilitiesAbCs. As the SGS
Report observes, there is already a burdensome andecompl
administrative load on NSWALC that places strainstetimited staffing
and operational resourceBISWALC's budget is already fully accounted

for by legislated and core functiohs.

The Task Force has recommended that there be a fhanpiact
assessment of the proposed land dealing scheme in tiextcohthe
broader review of the Aboriginal Land Rights Act. Thistcassessment

will precede the enactment of any amending legislation.

® SGS Report, section 2.4
"ibid, section 9.4, “Financial Sustainability of the ALC System
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2.1

KEY PRINCIPLES

In identifying the key principles of an effective and apprdpriand
dealings regime, it is important to bear in mind theinabintentions of
the Aboriginal Land Rights Act, and the role and funtsid outlines for
ALCs. The Act establishes a compensatory regime tisdiles Aboriginal
people in New South Wales to acquire land to addregssieitual,
social, cultural and economic needs, primarily throughnbik of the
representative ALCs which the Act establishes. Selfrdebation of
Aboriginal people and communities is an underlying thefitee NSW

land rights regime.

The purpose of land rights

The preamble to the Aboriginal Land Rights Act acknowlsdge
spiritual, social, cultural and economic importancé&at to Aboriginal

people, and their need for land (see Appendix 1).

It also recognises that, as a result of past Governdeamions, the
amount of land set aside for Aboriginal people has peegressively

reduced without compensation.
The purposes of the Act, stated in Section 3, are:
(a) to provide land rights for Aboriginal persons in New $oWlfales,

(b) to provide for representative Aboriginal Land Councils ewNSouth
Wales,

(c) to vest land in those councils,

(d) to provide for the acquisition of land by or for those Gulsrand the

allocation of funds to and by those Councils.
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2.2

The objects and functions of Aboriginal Land Councils

The Aboriginal Land Rights Act established a threestiesystem of
representative land councils at local, regional ane #&ael: LALCs,
RALCs, and NSWALC.

The objectdof Aboriginal Land Councils (ALCs) ate improve, protect
and foster the best interests of all Aboriginal perseitkin the area
administered by the land council, and, in the case of NS®Y include:

to relieve poverty, sickness, suffering, distress, misfortigstitution
and helplessness of Aboriginal persons within New South Wales.

At every level, land councils have responsibilitiegareling the

acquisition, management, use, control and disposal df lan

LALCs have a particular responsibility to implement ¥ishes of their
members in these mattéend have a degree of relative autonomy from
the regional and state land councils, which reflectauttaerlying theme of

self-determination.
In summary, ALCs:
1. are intended to be representative of their constituents

2. may acquire land and have land vested in them;

3. are to use those lands and apply the funds that acagdt to them in
the best interests of the people that they serve; and

4. inthe case of NSWALC, at least, are to work towahasrelief of
poverty, sickness, suffering, distress, misfortunetitdéien and
helplessness of Aboriginal people.

8 Section 51 of the Aboriginal Land Rights Act (LALCSgction 87 (RALCs) and
Section 105 (NSWALC)
® Section 52 (1) (g)
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2.3

2.4

2.5

The purpose of the land dealings regime

The land dealing regime must support and facilitate thedlppagposes of
the Aboriginal Land Rights Act and must ensure that Adu@ is and
continues to be a valuable tool for addressing the neetls éfLiCs’
constituents, whether those needs are spiritual, alilewcial, and/or

economic.

It must enable ALCs to use their land effectively to futfeir objects and
functions. It must also ensure that ALC land is nduséed or dissipated.

The need for safeguards

The land dealing regime should provide safeguards to minnmslsethat
might result in ALC land being dissipated, or used or digpo$én a way,
or for a purpose, that is not consistent with the psep@nd principles of
the Act.

Key principles for the Aboriginal Land Rights Act land dealing

regime

Bearing in mind the purposes of the Act and the safeguaatiarnd needed
to ensure its effectiveness, the land dealings regimeldive constructed
in a way that reflects the following inter-related piples.

1. land is at the heart of Aboriginal culture and is teetal concern of
the land rights regime;

2. land is important to the Aboriginal peoples of New $&diMales for
many reasons, including cultural, spiritual, social ancheoac
reasons. ALCs need to be able to hold, use, managepderal
dispose of their lands in ways that best address #wsrend

aspirations of their constituents;
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3. appropriate recognition and protection must be given taitvadi
ownership° rights and interests, and to the cultural and heritage
values of ALC land;

4. the economic value of ALC land is important;

5. ALC land must not be inherently inalienable, but shoutiafor a
mechanism that would enable an ALC to decide not to disdose o
some or all of its land for a specified period of timétlf the
informed consent of a special majority of membershlakket
prohibition on disposal of land would severely limit thefukess of
ALC land as a means of addressing social and economic aeeds
would deny Aboriginal people in New South Wales the ragid the
ability to make their own decisions on matters thatisaportant to
them, and deny them rights that are available to alr déinelholders;

6. ALCs should be able to deal with their land so as tliseethe most

favourable economic return;

7. the land dealing provisions and approval regime must not dimini
the market value of ALC land;

8. the ALC asset base must be preserved for future genesatiothat it
is available to address their needs and aspirationglasACs have
an obligation to plan ahead;

9. ALC land must not be dissipated. High quality decision-ngk
about land dealings should be fostered and assured;

10. ALCs, and any other persons seeking to deal with ALC lamast do

S0 in an honest and transparent manner;

2 The concept of ‘traditional owner’ is a colloquial teimat indicates an Aboriginal
person who has some rights and interests in countryxéon@e, according to traditional
law and custom or historical association.
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11. ALC land should be dealt with only in ways that areaocadance
with the wishes of the members and are in the besiesits of the
members and other Aboriginal persons within the Couraiés;

12. the land dealings provisions must provide certainty and seadrit
title to all parties;

13. the system for land dealing authorisation should beiefiticALC
resources are intended to meet the needs of membesbs@ud not
be wasted on unnecessary processes; it is importaliis have
the resources required to fulfil their responsibilitiesgidew of the
responsibilities of ALCs and the resources requiredu@hieg those
recommended in this paper in relation to land dealings]|dHizu
conducted as part of the Review as a whole);

14. the system for land dealing authorisation should enhdmecedrking
relationship between NSWALC and ALCs and ensure thaicgrit
resources are available to ALCs to fulfil their resploifises;

15. the land dealings regime should be rational:
there must be a good reason for the requirements itsespo
it must not produce irrational results; and

16. the land dealings provisions should give proper weight taiptes

of self-determination and self-government.

While at first glance these key principles appear straighitird, some will
to some extent conflict with others. Careful balancing) ssme
compromise is needed. In addition, complex legal issurartse in

attempting to give the key principles practical effect.

Finally, proposed legislative amendments to the land dgsalegime will
need to be reviewed against future recommendationsityabe made in
response to other elements of the Review, such asmgnce and structure.
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PROBLEMS EVIDENT IN THE EXISTING PROVISIONS

In recent years, it has become clear that thersigndicant deficiencies in
Division 4 of Part 2 of the Aboriginal Land Rights Act.

The central issue of concern is the lack of certgmbyided by the current
provisions (both legal certainty as to the validityde&lings in land under

the Real Property Act, and commercial certainty).sHunises because of

the sweeping effect of s.40(2), which states:

Any sale, exchange, lease, disposal or mortgage of, or other dealing

with, land in contravention of this Division is void.

As will be discussed in detail in this chapter, theregseat deal of
uncertainty in the current provisions as to exactly iiAdtCs are

required to do and what NSWALC is required to approve ehgure that

the requirements of the Division have been complied Widmy mistakes

are made, theholeof a complex land dealing, such as a development and
subdivision of land for residential housing, is arguablgvdhis could

have the effect of invalidating a whole series ofgeanions involving

many parties.

In addition, the existing provisions leave LALCs vulnerdablenaking
costly and potentially irreversible mistakes about lasgakals that are
not in the best interests of the constituents theyes@ his can result in
land being effectively dissipated or misused (in terms®froader aims
of land rights). This may occur in situations where:

an ALC does not understand the limits of its functi@msl/or exceeds
its functions under the Aboriginal Land Rights Act;

legal advisers to ALCs and third parties fail to give due idenstion
to requirements of the Act;
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an ALC’s members and officers are relatively inexpeeenand
influence the ALC to make decisions or enter into ayeaments that
are not favourable to the ALC,;

outside parties (such as land developers) put pressure drCaarAts
members and officers to enter into arrangements thata
favourable to the ALC;

an influential minority of members from one familygnoup
effectively governs an ALC, and is concerned with itsomterests
rather than the interests of others;

the proceeds of land dealing transactions are lost bechuse

mismanagement;

an ALC does not take a strategic approach to managing amglitssi
landholdings;

an ALC does not know or understand the needs and aspdrafidts
members or other Aboriginal people in the area; and/or

a “cash-poor” ALC is under pressure to realise somes@ssets in
order to cope with the cost of land ownership (e.g. to @ieg), sustain
a social housing scheme that is running at a loss, or aseetov

provide basic services to members.

Over the past 18 months, several disputes, and related&sgamnd
litigation, have highlighted the shortcomings of the txisprovisions.
The kinds of problems that have arisen include:

confusion and frustration within the ALC system aboutrigpets and
obligations of ALCs at different tiers;

some LALCs facing huge potential liabilities in damages due t
uncertainty as to whether their land dealings werelyali
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3.1

3.1.1

resources being expended on costly crisis resolutionitagation;

poor decision-making by some LALCs about the use and dispbsal
their lands;

some instances of possible corruption of LALC memlgsaerally
arising from pressure from third parties seeking to gain atoes
valuable ALC land for development (and in a context wlbe
Aboriginal Land Rights Act is silent on how LALC memb&an
benefit);

intense pressure on NSWALC Councillors to approve landndgsal
which have already been agreed between LALCs and thitiggar

LALCs falling prey to disreputable and predatory third party
developers;

ultimately, the devaluation of ALC land.

To a large degree, these problems have arisen becaseimddequacy
and lack of clarity of the existing provisions. Theseassare discussed in
detail in the following sections of this chapter.

The scope of the regulatory regime

What land is regulated by Division 4: Disposal and use of Aborigal

land?

There is a lack of clarity in the Act as to which lasdubject to

regulation.

Section 40 imposes a general prohibition on land dealinggpekt
accordance with Division 4, and renders void all dealthgs contravene
it. However s.40(3) states that Division 4 “does not apgpland acquired
as an investment under s.149 or s.152".
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Under s.149, NSWALC may invest its funds in land, providedttiet
investment satisfies the so-called “prudent person test”.

Under s.152(4), a LALC may invest funds in any manner asthaty the
regulations, however Clause 94 of the ALR Regulation 2008 doe
include land in the kind of investments that may be madeAhs, so
LALCs may be effectively prohibited from investing funddand.

At the same time, s.38, in Division 3 (Acquisition ofatfands)
specifically provides for the purchase of land by both NSWAInd by
LALCs.

The intended relationship between s.38 and ss. 149 and 152 esarot ¢
Section 38 is not referred to in 5.40 so it is not clgzther lands

acquired under that section are regulated by Division 4.
As matters stand, this means it is difficult to undexktan

the extent to which Division 4 is intended to apply to lantigh were
acquired other than by a land claim made under s.36 (tteclaim

provisions);

what land, if any, is excluded from the operation of tlevisions of
Division 4;

if an ALC wishes to deal with land purchased under s.38 (Adan
of other lands), whether the requirements of Divisionuét be
observed for the dealing to be valid and effective;

what policy reason there might be for including some lpased land
within the scope of the provisions, but excluding land toatid be
characterised as having been acquired as an investment;

1 See clause 93(1) of the ALR Regulation 2002, and ss.14 andf14éTrustee Act
1925
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how it can be determined what land has been purdHfasen
investment”. All land purchased by an ALC will iaree sense be an
investment, even if financial return was not thenairy reason for the

purchase.

Relevant recommendation: 1

3.1.2 Dealings to be regulated

The language of the Act is inconsistent and unclear abbich dealings
are regulated. For example, the use of the words “dadl"@ealing” in
S.40 suggests that these are actions that have thedffetsing a legal
interest in land. Section 40B(2), however (which dealb \ease and use
of LALC land), also refers to “change the use of laAdiis term is very
ambiguous — does “change the use of land” mean a chartgeactual
physical use of the land (say a change from croppingazirgy), or a
change in the title or planning status of the land (suethas land is
subdivided or a development consent is given)?

It is also unclear whether all changes in use wilbam to a “dealing” in
land for the purposes of s.40(2), which states “Any sale,aexyd) lease,
disposal or mortgage of, or other dealing with, land inraeeintion of this

Division is void”.

In addition, the words “dispose” and “disposal” are usednsistently in
several sections within Division 4, so it is not cledrat dealings or
actions might amount to a “disposal’ that would be subgethe
provisions of Division 4. Most recently, tAdoriginal Land Rights
Amendment (Gandangara Estate) Act 2004fers another definition:

12 hitp://mww.austlii.edu.au/au/legis/nsw/consol _act/alP@e403/
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disposalof land means sale, exchange, mortgage or other disposal of
land, change of use of land and the grant of an easement over land, and
includes purported disposal of land.

Any confusion about these matters can have importarsecuences
because certain types of dealings may require partiapfaovals from
NSWALC, and if these are not obtained or are not obthgorrectly, then
the dealing could be void.

Relevant recommendation: 2

3.2 Decision-making in relation to land

3.2.1 What must LALC members approve, and what must NSWALC
approve under s.40D(1)(a) and (b)?

Section 40D(1) provides that a LALC may “sell, exchamgestgage or
otherwise dispose of land” if, among other things:

at a meeting of the Council specifically called for plgpose, at least
80% of the members present and voting have determined ¢éhiainth
is not of cultural significance and should be disposed of

NSWALC has approved of the proposed disposal; and

in case of land acquired by claim under s.36, the Crowadd.a
Minister and the Minister have been notified.

Opinions differ widely as to what the members mustédatne”, and
what NSWALC must have “approved of’. These are vergdrtant
matters, both of policy and legal certainty. For examp

does NSWALC need detailed knowledge of the proposal bgfuireg
its approval?
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3.2.2

is it sufficient for members simply to determine tepiise of the land,

without any further specification, or do members need tdveso

dispose of the land in a particular manner, to a paatiqérson, or on

particular terms (which need to be specified in the vewswl)?

is a resolution that the land be disposed of in oneemayigh to
authorise another form of disposal?

does NSWALC approval authorise any kind of disposal ortemys,

or does it depend on the specific words used by NSWAL@ingy
approval?

does NSWALC approval apply to thetail — for example, is it
conditional according to whether the terms which vageroved
actually take place?

In a number of recent matters, the question whetheotoa land sale
contravened this section (and therefore, whetherstefi@ctive or void)
turned on how these questions were answered. It is hdgisiyable that

these issues be resolved in the legislation.

Relevant recommendations: 3, 4 and 5

What kind of LALC meeting makes decisions about land dealings

Sections 40B, 40C and 40D of the Aboriginal Land Rights éferrto

meetings being “specifically called for the purpose” aisidering a sale
etc of ALC land. In relation to ss. 40B and 40D theremses uncertainty

about whether such a meeting should be characterisedaslinary
meeting or an extraordinary meeting of an ALC.
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3.2.3

The Act identifies three kinds of meetings that magdevened by
LALCs:

ordinary meeting, called by the secretary either tefyadi resolution
of a prior meeting or called in the “ordinary coursdosginess”;

annual meeting, called by the secretary to fulfil thumrements of the
Act with respect to annual reporting and elections otef§ and
regional representatives; and

extraordinary meeting, which may be called by the segyeta
receipt of a request by a quorum of LALC members, or byway t
officers of the LALC (chairperson, secretary oaserer) for any

relevant reason.

While a preferred view may be that a meeting specificalied for the
purpose of considering a land dealing should be regarded as an
extraordinary one to ensure a focused meeting, it isralyn@ot certain
that this is correct. It is important to clarify thesue to ensure that ALC
land dealing decisions are valid and legitimate, and aredrat as a
result of the best possible meeting procedure and peatich by ALC

members.
Relevant recommendations: 3, 4 and 5

Ensuring that a significant number of members have given infaned

consent to a proposed land dealing

Whilst s.40D requires that “not less than 80% of the menresent and
voting” should determine whether to dispose of land, thigipien does
not ensure that a significant number of the ALC’s rbera have given
their informed consent to sell land.

Under s.76, the quorum for a valid meeting of a LALC (of 2wore
voting members) is 10 people, and so a decision to dispdsedomay be
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3.24

made by as few as eight members. In the case of srhAll€Cs (i.e. less
than 27 members) where the quorum is one third of the tatab&uof
voting members plus one, it is quite possible that esemif than eight
people could make a major land disposal decision.

In a recent matter, just 10 members of a LALC with anfmership of more
than 600 made a decision to dispose of land worth sometem#iions of
dollars. While this is quite lawful at present, as ateradf policy it is
clearly not appropriate that decisions of such magnitudedsk with
such limited participation of members (and thus lack ofrmé&x consent
by the membership as a whole). The current situationcals@s high
risk® and should not be permitted to continue.

The Independent Commission Against Corruption (ICAC) ahdrs have
expressed concern about this from the point of view ofgmténg

corruption:

decisions to develop or sell land may be made by a snoalpgyf
dominant members looking after their own interestserdtian the
interests of the members as a whole;

dominant individuals may be susceptible to pressure and indateme

For example, unscrupulous developers could attempt to exenikie
influence, or offer inducements or benefits to membemmployees of
ALCs.

Relevant recommendations: 3 and 4
“Cultural significance” restriction arbitrary and ineffecti ve

A LALC cannot dispose of land unless at least 80% of theibers

present and voting at a meeting specifically called ferptilrpose have

13 Section 3.3.1 below provides an example.
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determined that “the land is not of cultural significat@éborigines of
the area” (s.40D(1)(a)).

“Cultural significance” is broadly defined for the purposéthis section
(s.40D(3)). Land is of cultural significance in termghad traditions,
observances, customs, beliefs or history of Aborigines

At some level, all land in New South Wales fits thifirdgon. The
cultural significance of land should not be approached assitive fact’
that either exists, or does not.

The cultural significance provisions may be perceived byrigimal
people as arbitrary and discriminatory. A land council nfiayexample,
wish to dispose of land that has historical importanag {ke site of a
former mission) in order to purchase land that is peeckio be of greater
cultural or traditional significance (for example, arsa site), or in order
to realise, with the informed consent of members, teman-land “social

benefit” goals’.

The number of members required for a quorum also has adpearihis
issue. There is currently no specific provision in thétAgrovide
guidance as to how ‘cultural significance’ should be datexd) nor any
requirement that an ALC conduct inquiries as to theucallisignificance
of land to Aboriginal people in its area. Since a deni$o dispose of land
can be made by a relatively small number of peopls,qtite possible
that land that is regarded as culturally significant cteldlisposed of
because the decision-makers were unaware of its imgertand/or
because people for whom the land is culturally imporahnhot
participate in the decision.

From a legal perspective, if the purpose of the regtnian disposal of
land that is ‘culturally significant’ is to preserve Bland from disposal,
then as presently drafted, it is unlikely to be effecthdepresent a LALC
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3.2.5

can simply determine that the land is not culturallyigant in order to
lawfully sell it.

Relevant recommendation: 6

Lack of clarity about NSWALC's discretion to approve a proposed

disposal of land

The Act is not clear as to the nature and extent WKBC's discretion to
approve a disposal of land in s.40D(1)(b).

Opinions on this issue have varied greatly. On one VieS¥VNLC's
discretion may be limited to ensuring that land thatltucally significant
is not sold and that the formal requirements of s.40[ h&en met — i.e.
that the members of the LALC have convened a properigttated
meeting, and that 80% of the members present and votirgdedermined
that the land is not of cultural significance.

Other legal opinions have suggested that the discregionly limited by
the scope and purpose of the Aboriginal Land Rights &, that while
NSWALC is only obliged to consider whether the requiretsiens.40D
have been met, it may also take into account any ntateis relevant to
the objects and purpose of the Act.

LALCs that believe that NSWALC'’s discretion is mlied one may
therefore regard NSWALC approval as merely a formaN$WALC has
often been approached for approval after a deal haslplbegn struck
with a third party. In a number of recent matters, LAL@ve pressured
NSWALC to give approval at a late stage, arguing thatlibeetion is
limited and that NSWALC is obliged to give approval.

There have also been differing opinions as to the et@enhich ALCs
should be given free reign to determine their own i&ffaiack of clarity
on this issue may have affected NSWALC decision-makingarpast.

NSWALC currently has in place strong, consistentqgiedi in relation to
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giving approval and implements them, however the law mesnancertain

and this will continue to affect the quality of decisimaking.
Relevant recommendations: 8, 9, 10, 11 and 12

3.2.6 Provisions of the Aboriginal Land Rights Act not amenable to
property development projects

In order to maximise the return on the disposal daitsls, an ALC may
choose to develop the land, either by itself or intjganture with other
parties, rather than disposing of it in a simple orfé¢rahsaction.

However, there are fundamental problems with the laatindgs regime in
its application to complex property development projezt®iajor one
being that NSWALC cannot approve a “LALC development gtdjg.e.

a development or disposal that may involve multiplesaations), nor can
it approve a development proposal that is merely conaépt

Successful property development requires an investmeémefind
money in investigations and planning, and may involve a nuofber
separate changes in use, dealings and partial disposais thefdinal
disposal of the land takes place.

As the Act stands, it appears teaich dealingnvolved in the project
requires aseparate authorising resoluticand aseparate approvaffor
example, for the subdivision of land, granting or re¢eaf easements, and
possibly development consé&it In practice, however, LALCs have
tended to seek approval only for the final disposal ofahd and have
taken other steps along the way without authorisati@pproval, which
may therefore be void.

4t is uncertain whether development consent requiseparate authorisation or
approval.
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In a recent matter, a LALC sought and obtained NSWApQraval to sell
some of its lantf and then disposed of the land through a series of
sophisticated transactions involving a put and call optioeeagent.

Under the agreement with the developer, a series jod steluding
development consent and registration of a subdivigian were to take
place before the actual sale of the land. After pyittionsiderable time and
money into the project, both the LALC and the developse frustrated
to learn that the intermediate steps could be void bet¢hagdad not
been authorised by the membership and approved by NSWALC under
s.40B.

This further highlights the lack of certainty provided bg turrent regime
and heightens the risk of disputation, including costial@ction and
breakdown in cooperation between the parties, as wklsaspportunities
for the ALC.

Further, any part of a project which requires approval usid@B (under
which a LALC may be authorised to lease its lands, gbahe use, or
grant or release an easement over its lands) willdadainty because
there is no certification provision for these typesatvities such as is
required for sale under s.40D(2).

To proceed with confidence, ALCs and third parties should see
NSWALC approval at an early stage, before time and maneynvested
in the project. If approval cannot be given at an estdge, the risks for
the developer will be raised and this is likely to beex#d in the
commercial terms that will be offered to the ALCgHirisk may mean
that ALCs will be unable to attract the most reputablesligers, offering

the most favourable terms.

!5 Doubts later emerged as to the validity of the LAL&i¢horising resolution, and of
NSWALC's approval.

16 See section 3.3 and 3.3.3 below where certification aridiaty issues are discussed in
detail.
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3.2.7

If NSWALC is to exercise its discretion to give appriodigently
(assuming it is not narrowly confined, as discusseddatise3.2.5 above),
it may require more information than is availablerakarly stage.

There may also be no way of ensuring that a projdtactually proceed
on the basis upon which approval has been given. AlthBiSWALC
could attempt to deal with this by making approvals subjectrditons,
a number of problems might arise:

NSWALC may lack sufficient information to impose setesiénd

effective conditions;

the imposition of conditions will tend to erode certgias to whether
the dealing is actually approved (and therefore whetheiirit i
accordance with Division 4 — if it is not, it is void)hether conditions
have been complied with may not be tested until a/[z@eks to
register a transfer or other dealing, at which timespude may

emerge;

if the conditions were not accurately described in the3(2)
certificaté’ which is issued as “conclusive evidence” that the disposal
does not contravene s.40D, compliance with the condititays

become irrelevant.

In any case, it is likely that NSWALC lacks the powegtant conditional

approvals under s.40D.
Relevant recommendations: 1, 2, 9, 10, 11, 12, 15, and 16
Lack of policy and strategic planning framework

The Aboriginal Land Rights Act does not establish awvle for a policy
framework to guide ALCs in making decisions in relatioratadl

17 See section 3.3.3 below.
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3.3

3.3.1

It is a matter of great concern that decisions abaut tkealings may
therefore be made in a policy and planning vacuum. AL&glme making
decisions to dispose of their lands without any guidirgiegy or plan
about the use and management of their lands, or howdahegus should
be used. In this situation, there is a real chancevtiaable land will be
dissipated without providing sustainable long-term bentfithe
Aboriginal people in the ALC area.

Historically, NSWALC may have approved such disposalber because a
‘hands off' policy about the local affairs of LAL@gas thought appropriate
or legally correct, or because of lack of clarity abbatgcope of its
discretion in making approval decisions (see sectiab aldove). Without
more detailed legislative guidance and support, NSWALSDsgeptible to
claims that its approval is the only thing preventimg@ect proceeding,
and to pressure from ALCs to approve deals that havedgligeen done.

Relevant recommendations: 3 and 4

Certainty issues

The current provisions of the Act do not provide sidfit certainty, either

in terms of legal certainty in relation to the valof dealings in land under
the Real Property Acnd planning under the Environmental Planning and
Assessment Act, nor, by implication, commercialaiaty. For commercial
certainty, ALCs and third parties need to know thaptioposed land
dealings are valid, so that finance can be raised andléar what risks are

involved when decisions about developments are made.

Relevant recommendations: 1, 2, 9, 10, 11, 14, 15, and 16
‘All or nothing’ consequences of s.40(2)

The effect of s.40(2) is that any purported dealing in landrtadden in a
way that does not conform with the requirements ofwi 4 is void, that
is, it is of no effect at law.
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In other words, if one step is not properly done, thelevhoocess is void.
Even a slight departure from the requirements may regsaltand dealing
being void and have far-reaching consequences.

Where a land transaction is simple and straightfawsich as a decision
to sell land at auction), few problems are likely to atitewever more
complex dealings, such as joint venture agreementsdatdielopment of
land for residential housing, may run into problems becatisenfusion
as to what is required under the legislation.

Further, the preferred legal view is that an error cabhaaetrospectively
corrected. The only way to correct a mistake (fomgia an approval not
being obtained as required under the provisions) is to aedtdteps in the
process from the point at which the error occurred, ngatealing with
ALCs a risky business for third parties.

In a recent case involving a multi-million dollar devetmgnt (a project
that was otherwise properly managed and conducted), a LAIdg ma
simple error in the description of the land in itsofeon to authorise the
sale. Although aware of the mistake, it was not thougbetimportant. It
was not until after the developer had invested considetiaieand
money in the project that it was realised that tiseltgion may have been
invalid, and that, as a result, the option granted talé¢veloper for the
purchase of the land might be void.

Although a further meeting of LALC members could have besd, there
was a risk that members might not authorise theasaeond timé,
leaving the LALC potentially liable for damages estimatethiey
developer at $150 million in lost profit, which it would be biesto pay.

18 There are a number of reasons why this might ocaucluding the fact that the
disposal was originally authorised by a small numberehtvers, and if a further
meeting were called, a different group of members mighsider the matter and decide
differently (see also section 3.2.3).
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3.3.2

There are few areas of law where such liabilitieslmaoreated by a

simple mistake.

In the recent Gandangara Estate matter, uncertainoyvaisether the
LALC had complied with the requirements of s.40B and s.d@ie to
light at a late stage, when the LALC had entered intoo2@racts for sale
and three had already been (probably invalidly) registerddthe Land
Titles Office. In this case, two building companies anules@0 different
parties were involved. The only practical way in whichpgbechasers
could get good title to their blocks, and the LALC could dvymtential
liability in damages, was by the passage of special talgl&egislation.

If dealing with ALCs is perceived to be a high risk venttine value of
ALC land and therefore the economic value of land righ&df will be
greatly diminished.

Relevant recommendation: 15
Unclear relationship between s.40(2) and thReal Property Act 1900

The Gandangara Estate matter raised the question wdlitigy of the
three transfers that were registered in favour optirehasers. The
remaining purchasers wanted their transfers also reggstapparently
believing that this would give them secure title; NSWAk&Ss concerned,
however, that registration might create an impressforalidity on the
basis of which the buyers might try to deal with @uedl further, when the
likely position was that the sales were void.

While s.42 of the Real Property Aobnfers indefeasibility on dealings
that are registered, what is the position if the laralidg was void
because of the operation of s.40(2) of the AboriginabLRights Act?

19 Indefeasibility: that cannot be annulled or made void
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3.3.3

Although it has not been tested, there is a possildidythe Aboriginal
Land Rights Act, being later and more specific legmtatwould prevail
over the Real Property Act. In that case, even waéransfer has been
registered in favour of a third party, if the land dsgacontravened s.40(2)
no legal or equitable interest in the land would have passm the land

council.

Careful thought is needed to clarify the relationship betwbe protective
provisions of Division 4 and the Real Property Act tewer that the
purposes and integrity of both regimes are preserved.

Relevant Recommendation: 15
Section 40D(2) certificates

Section 40D(2) provides for a certificate issued by the LAb@cerned
that provides a degree of certainty for third partiestti@tequirements of
the Division have been complied with. In the cas®WALC, a similar
certificate is provided for in s.40C(2) and regulates NSWAdtl
dealings in the same way.

Section 40D(1) provides that a LALC may “sell, exchamgestgage or
otherwise dispose of land” if, “at a meeting of the Guluspecifically
called for the purpose, at least 80% of the members prasevoting
have determined that the land is not of cultural sigaifee and should be
disposed of’, and NSWALC “has approved of the proposed di$p8s

Section.40D(2) provides for a certificate, signed by theesaxy of the
LALC, to certify that the disposal of the land does$ cantravene this

section (i.e. the points above). The certificatemclusive evidence” that

20 n addition, in the case of land acquired by claim uisd&8, the Crown Lands Minister
and the Minister must have been notified.
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the section was not contravened, except for a persorhadhootice when
the certificate was issued that the disposal did cesiathe section.

What is the effect of a s.40D(2) certificate? (Unclearagbnship
between s.40(2) and s.40D(2) or s.40C(2))

By the operation of s.40(2), a disposal of land mightdie kecause it
actually was in contravention of s.40D(1), yet the paseln might have a
S.40D(2) certificate purporting to give “conclusive evidendeit 5.40D(1)

was not contravened.
What is the effect then of the s.40D(2) certificate?

On one view, if a dealing is void because it actually ravenes the
requirements of Division 4, then a certificate issuethiyL ALC that

denies there has been a contravention is of little use

The opposing view is that the existence of a s.40D(2ificate creates an
exception to the operation of s.40(2), and so where a 24@Btificate
exists, for practical purposes the dealing would be vadghkndless of
whether the provisions had actually been contravened.

Further, a certificate may not provide certainty ascéréificate itself may
be invalid for a variety of reasons (such as unclear layguar for
example, where a certificate purports to provide evidenca @isposal of
particular parcels of land that, under the LALC’s agregmeth its
purchaser, will no longer exist at the time of transfetitle because of
intervening activity such as a subdivision (see se@&i@rB), or because
the actual dealing is not the dealing to which the ceat#ficefers.
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Section 40D(2) or s.40C(2) certificates may provide protection & th
wrong people

The certification provisions protect the interests of p@sson except “a
person who had notice, when the certificate was isstined'the disposal

contravened the section.

While intended to protect the innocent purchaser, it mayadly operate
to protect purchasers who had in fact had notice thattbeeant section of
the Act had been contravened.

For example, a certificate issued by a LALC at anergpbint in time in
circumstances where it should not have been issuedxémple through
fraud, negligence or a simple mistake), may be reliedt@later time by
persons who have actual notice that the disposal cemeaws.40D(1).

Is it desirable that LALCs issue s.40D(2) certificates?

The current requirement is that the secretary of &ie itself certifies
that the LALC'’s disposal of land is in compliance wstd0OD. This is
contrary to the principles of transparency and provigg®dunities for

corruption.

The risks of fraud, negligence or error are heightenetidyact that
responsibility for issuing the certificate rests splelth one person, the
secretary of the LALC.

It would be preferable for compliance to be certified Ipeeson or body
external to the ALC that has objectively assessecptiante with s.40D.

The current situation has been assisted by the introduditiclré of the

ALR Regulation, which describes the “prescribed form’haf tertificate
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and requires that it be signed and sealed by NSWAH®wever, this
may not be a valid exercise of the Regulation-makingguolt/is arguable
that, given that the legislation provides for the sacyeof the LALC to
sign the certificate, the introduction of NSWALC supsion in cl.6 may

beultra vires.

It would be preferable that the issue be resolved witl@nAct rather than
in the Regulation.

When is a s.40D(2) certificate “issued™?

It is not clear when a s.40D(2) certificate can be &alik issued. It may
be when the certificate is:

signed by the secretary of the LALC;

signed and sealed on behalf of NSWALC under cl.6 of thie A
Regulation

first delivered to the person to whom it is addressedrowhose
benefit it is issued.

As the certificate is a critical factor in whethemat a property
transaction is effective or void, it is undesirable th& should be vague
or uncertain.

No s.40(D)2 certificate required for leases

A striking limitation of the s.40D(2) certificate is thacertifies
compliance with s.40D only (sales and disposals) ané thero
comparable provision for compliance with s.40B(2), under whigLCs

may be authorised to lease their lands. It is a glanmigsion that the Act

% This was introduced on 25 October 2002, with the commenceshére Aboriginal
Land Rights Regulation 2002.
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3.4

does not provide certification, for example, for a 98rylease (which may
be the basis of a development).

Entering a long-term lease from an ALC may therebma very risky
proposition, depending on the circumstances.

This type of uncertainty is highly undesirable in a legigé regime
regulating property dealing and is an anomaly that neels tesolved.

Relevant recommendation: 15

Limited avenues for members to benefit from ALC land

ownership

LALCs are encouraged to increase their land base, tdhedartd well,
and to amass wealth, but the scope for members to aatiealye any
benefit from the land and wealth is extremely restdc

Under s.52(1)(n), the functions of a LALC include ensuring tlogpart of
the income or property of the Council is transferred directly or extly

by way of dividend or bonus or otherwise by way of profit to members of
the Council...

Although this provision is not part of the land dealing megof the
Aboriginal Land Rights Act, it has significant consequesnfor it.

If the membership perceives that there is no legitimaans of deriving a
benefit from the wealth of their ALC, the incentifag responsible
participation is diminished, and the incentive for cotiaupis increased.
Unfavourable joint ventures and land developments arg likel
proliferate, with the result that:

the land base will dwindle;
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financial rewards from land rights will not be appliadhe most
effective way, or will be siphoned from the systenaldyandful of
dominant individuals; and

the reputation and economic value of ALC land wilkebeded.

The intent of s.52(1)(n) is clear and understandablet Buessential that
ways in which members can legitimately benefit fromCAland
ownership be identified, and to the extent necessapyessly
acknowledged as exceptions to the general rule.

Relevant recommendation: 17
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| SSUES AND RECOMMENDATIONS

In approaching the task of reviewing the land dealings regfrtiee
Aboriginal Land Rights Act, the Task Force identified kewciples
which are outlined in chapter 2 above. As has been notedcamplex
legal issues arise in attempting to give these key prexiplactical effect.

Having considered the shortcomings of the present regmad,dsk Force
then focussed on what the essential subject matger effective land
dealing regime should be and identified a number of isshehweed to
be addressed.

It is important to note that there is some overlagheratters that must be
addressed, and it is therefore essential that the recodatiens of the
Task Force be considerad a comprehensive whole

The Task Force is concerned that previous amendrawesbeen
approached in a ‘patchwork’ fashion, and that many optbblems that
currently exist, in relation to the land dealings provisio particular, arise
because the implications and possible consequenced-afiternded
amendments were not adequately considered at theltayevere
legislated.

The Task Force has therefore adopted an holistic agiprelich seeks not
only to address the problems that have arisen, but to pra\ndsis for a
workable, effective regime that provides transparencycartainty for all
parties.

Broadly, the recommendations provide for a new and nor@cehensive
land dealing regime which builds a structure for land deatmdee
conducted in an orderly, planned fashion.

Briefly, it would be a regime in which:

all ALC land would be covered by the provisions;
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there would be clarity as to what constitutes a landirdgdnow
decisions may be made about disposing of the land, artzh$ieupon
which NSWALC approval would be given;

ALCs would be required to prepare strategic land manageanent
business plans that include classification of land iategories and
that consider any proposed land dealings and the possiblefukes
proceeds;

ALCs would be required to give careful consideration akeacultural
values of any land which is being considered for disposal;

proposed land dealings would be referred to an independgmietvel
advisory panel to advise NSWALC;

NSWALC would be required to produce binding policies witspext
to land dealings to guide its decision-making with regard tocapm
land disposals;

NSWALC would be empowered to impose conditions on ancagpr
it may grant to an ALC to dispose of its land;

NSWALC's disposal of its own land would be subject tossdaration
of a range of pre-determined issues; and

the Act would provide for approved schemes that would enable
Aboriginal people to legitimately derive benefits frome land rights

scheme.

The regime will regulate all ALC land, and specificoemmendations
have been made as to regulation of ALC-held land othar|&mal
currently held by NSWALC. The Task Force is continuing its
consideration of options for the regulation of landdhH®f NSWALC (a
brief discussion is included in this paper) but has nomgete firm

recommendations on this issue.
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The elements of the proposed land dealings regime aresdest under the
following headings.

1. Scope of the regulatory regime
the land to be regulated

the dealings to be regulated
2. NSWALC land dealings

3. ALC decision-making in relation to land

Ensuring that members understand and participate in land
disposal decisions and give their informed consent

ALC strategic planning

content of ALC resolutions to dispose of land

native title, traditional ownership and culturally sigeént land
approval criteria

approval process

conditional approval and enforcement

review of approval decisions

information recording and keeping
4. Certainty mechanisms

5. Benefits of ALC land ownership
controls on proceeds
benefits to members

“land-poor” ALCs

6. Funding the system

costs of the processes

7. Probity and integrity

corruption prevention
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4.1

41.1

Scope of the regulatory regime

Land to be regulated

Issue What property is to be subject to regulation by the provisions?

As discussed in section 3.1.1 above, there is a lackmtydn the Act as
to which land is subject to regulation under Division 4. i8act0(3)
states that the provisions of Division 4 do not apply “t@ lparchased as
an investment under section 149 or 152”. It is not cleativen¢he
provisions do apply to land purchased under s.38. A furthecultffiis
that it is impossible to know what land has been puszhass an
investment”. All land purchased by an ALC will in some sdrsan
investment, even if financial return was not the prinmragson for the

purchase.

Considerations:

Land is at the heart of the Aboriginal Land Rights Awtl is a valuable
asset held for the purposes of land rights, regardlesbether it was
transferred under the land claim provisions or was purdh&sena facie
all land held by ALCs should be subject to regulation, regasdbf how it
came to be held.

All ALC property, including especially real property, stibbke dealt with
in a manner that is transparent, equitable and sustaitigisl@ppropriate
that the land dealing provisions involve a greater degrserofiny than
other controls that may be placed on an ALC’s oparmatio

There is a need for certainty as to what propertpvied by the
provisions. Regulating all land held by an ALC in its avame is clear

and avoids unnecessary uncertainty.
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There is a need to consider land that might be tearesf from an ALC to
another entity, for example, as part of a transaatioseries of
transactions for which NSWALC has given its conditiayproval (such
as in a large joint venture development). Such dealingddweeed to be
regulated to ensure that the conditions were enfordad.cbuld be
achieved by a deed entered into by the parties, in whiclhitideparty
would agree to a notation on the title to the land tceffect that it cannot
be dealt with except in accordance with Division 4hef Aboriginal Land
Rights Act. This could have implications for the Reedperty Act.

Recommendation 1

4.1.2

That the land dealing provisions apply to all land held by an ALC in its
own name and to any other land with the agreement of the proprietor of
that land

That “land” retain its current wide definition consistent with the o$¢he
word in the general law.

That, to the extent that it is desirable that land purchased by an ALC
should be treated differently to land transferred under the land claim
provisions, consideration be given to making special policy specifically
applicable to land acquired other than by land claim.

Dealings to be regulated

Issue: What types of dealings or actions will be regulated by the

provisions?

At present, the land dealing provisions regulate the “sakhange, lease,
disposal or mortgage of, or other dealing with” land (s.43.di&cussed
above in section 3.1.2, there is also reference in sd@Balings which
“change the use of land”. The language in the Act isnsistent and

unclear.

Any confusion about these matters can have importarsecuences
because certain types of dealings may require partiapfaovals from
NSWALC, and if these are not obtained or are not obthgorrectly, then
the dealing could be void.
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In a recent matter, for example, opinions differechigicantly on whether
NSWALC's approval was required for such things as:

registering a s.88B Instrument under @enveyancing Act919

creating an easement; and

obtaining development consent to turn bushland into a regtle

subdivision.

Considerations:

Generally, all “dealings” that pass an interest in #melIshould be
regulated.

There is also a need for regulation in circumstandesev

changes in use of land may impact significantly on #ieevof land,
for example, many actions which may require developrmensent

under the Environmental Planning and Assessment Act;

development of land, for example for residential housmay require
a number of complex, related transactions (including l[dpweent
applications for a change in use) that occur beforetrakdisposal of
the land;

agreements that some land councils have entered imwyowish to
enter into, could result in significant liability foané ALCs concerned
in the event that NSWALC approval is refused. Sucheageats
would fall short of ‘passing an interest' in land, bus important that
they be regulated:;

an ALC may seek to enter into a joint venture with altparty, that
could also include the creation of a related entity ergurpose of a
land development project. It may be necessary to regsiath
situations to ensure that ALCs, their joint venturenmd and any
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related entities are bound as much as possible by thegiizd Land
Rights Act land dealing regime.

The leasing of land by a LALC is presently regulated ffecént ways
depending on whether the term of the lease is for agefithree years or
more. LALCs regularly issue large numbers of residefg&des and no
problems have arisen with the existing provisions forrodof short-term
leases.

Recommendation 2

4.2

That the Aboriginal Land Rights Act should be amended so as to apply to
all those dealings that, if valid and effective, would pass a legal or
equitable interest in the land, other than residential leases ferma of

less than three years.

In addition the Act should be amended so as to apply to:

the creation or release of an easement or covenant benefiting or
burdening the land;

subdivision of the land; and

lodgement, and consenting to the lodgement, of an application for
development consent under the Environmental Planning and
Assessment Act, or alternatively to the grant of development
consent.

In addition to dealings which would pass an interest in the land, the Act
should be amended so as to apply to the making of agreements between an
ALC and any other person that relate primarily to the development and/or
disposal of land (including land which has been granted following a
successful land claim, but not yet transferred to the claimant ALI@Y.

will include joint venture agreements and exclusive dealing agreements.

Further, the Act should be amended so as to apply to the giving of
guarantees by an ALC.

NSWALC land dealings

Issue: What modifications should be made to the land dealings provisions
in relation to NSWALC land dealings?

Under the current provisions of the Act (s.40C) NSWALG rfell,

exchange, mortgage or otherwise dispose of land vestédfia ineeting
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of the LALC where the land is situated has determinatttie land is not
of cultural significance to Aborigines of the area andwdd be disposed
of. At present, NSWALC land dealings are not subjeeintpother

approval mechanism.

Section 40C(2) provides for a certificate (similar to46®(2) certificate
in the case of LALCS), signed by the Chairperson 8Y\/WALC and
certifying that the disposal does not contravene s.4Qe0Act.

Options for consideration

In relation to land disposals by NSWALC, possible oitor

consideration include:

that NSWALC makes such decisions but is required to densi
range of specified issues, including the cultural sigmfieaof the land
to local Aboriginal people;

that NSWALC should be subject to an assessment preretar to
that proposed for other landholding ALCs (see sectiodl@v), but
subject to some qualifications (e.g. where land is purchased by
NSWALC for investment purposes).

It is NSWALC'’s current view that it has an exclusstatutory
responsibility for the prudent investment of its asaetsthat it has
qualitatively different landholdings to most ALCs. lositd therefore be
subject to a different type of regulatory regime in regarithe disposal of
its real property assets.

It is argued that the “prudent person test” should applgrd tlisposals by
NSWALC and that where sale of non-performing assetsdvaglet that
test, it is inappropriate that other ALCs should have tdweep to prevent
this. An appropriate formula could be devised — for examgleescribed
proportion of the proceeds — as payment to ALCs in whesethe
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4.3

43.1

property or properties lie. If this option were adoptedhsupayment
should be subject to NSWALC discretion and be basedeodmmpliance
record of the ALC concerned; subject to the ALC’seagnent, the funds
could be invested in a strategic and approved way.

In this option, NSWALC land disposals would be requiredaaeferred
to the proposed expert advisory panel @eeommendation 11

The Task Force is continuing its consideration of hoWMAEC land
should be regulated.

ALC decision-making in relation to land

Ensuring that members understand and participate in land dsposal

decisions and give their informed consent

Issuel: What type of authorisation should be required for a decision by
an ALC to deal with its land?

As discussed above in section 3.2.3, the present requiréima¢i80% of
the members present and voting must approve a disposalestimg
specifically called for the purpose does little to ensha¢ a significant
number of the ALC’s membership have considered the propadal
approved of it. An ALC may have a large membership, but @réw
members who attend meetings.

Under the present provisions, as few as eight menabenseeded to
authorise anything from disposal of a single residentiakimg lot to a

major, multi-million dollar land dealing.

Considerations

It is important to consider transparency issues and dayruprevention.

The present structure may encourage situations where bnsmmder of

ALRA Review — Issues Paper 1 — Review of the land dealingsipngvis 55



members and/or elected office-bearers effectivelyrobtite affairs of an
ALC without a level of transparency appropriate to themtade of the
matters that are being decided. This suggests the needifgren level of
participation of the membership of ALCs in important dedis.

However, simply changing the percentage of the memideosvould be
required to attend meetings and vote on relevant resoduis unlikely to
provide a solution that would meet the needs of all ALEst example, a
requirement that say 50% of an ALC’s membership must support
resolution to dispose of land may be simply impracfathe larger
ALCs with hundreds of members, and the effect mightblender their
land inalienable in practice.

Staged developments may require multiple approvals andyitbe
necessary for the membership to consider a proposaltharence. This
could significantly increase the costs of making a decigiadeal with
land for all but the smaller ALCs. In addition, achievihg necessary
member participation and approvals may be too unpredictatdehave
the effect of drastically reducing the range of traneastan ALC could

enter into.

Concerns about the small number of members approving lahdg$eare
closely linked with the broader issues of ALC structurd governance
and may reflect problems with the structure of ALCs dwednhechanics of
ALC decision-making. These issues are being consider@epith in other
parts of the Task Force Review. Some issues that megrsidered may

include:
whether attendance requirements are needed;

whether all decisions must be made by all membershether
some decisions could be made by an elected executive; an

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis 56



whether ALCs should be restructured more in line with
mainstream corporations and associations which are etirecid
controlled by elected boards and committees.

An important consideration, discussed above in se@ir7, is the lack of
a requirement either for a policy framework or strat@danning
mechanisms in the Act to guide local and state leveldandcil decision-
making? ALCs may currently make major decisions about the dapafs
their lands without any long-term plan or strategyuatibe use and
management of their land, or how the proceeds shoulddok us

If detailed planning with a statutory basis was to bemy& central role in
the regulation of ALCs’ affairs, and plans about thears® disposal of
ALC lands were arrived at through a transparent, ppatiory process,
then concerns about a low level of participation madbtual authorisation
of a disposal agreed in the plan may not arise, or watuhst be

minimised.

In the event that an ALC wished to sell land but hadonepared a plan,
there should not be a prohibition on the ALC making @plieation to

NSWALC. In that case, discretion would rest with NSWAto approve
the disposal of the land. The provisions would need tuigeaa formula
for the basis on which the ALC would make a decisioretiise land in

the absence of a plan.

2 There are several precedents for a statutory regeirefor such strategic planning.
Under theAboriginal and Torres Strait Islander Commission Act 138primary

function of ATSIC Regional Councils is to prepare reglgrians. The Indigenous Land
Corporation, established under ttend Fund and Indigenous Land Corporation (ATSIC
Amendment) Act 1995 required to produce national and regional Indigenousk lan
strategies and has developed a policy framework to gsidenit acquisition program in
the context of sub-regional and local land needs plans.
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Recommendation 3

That ALCs be required to prepare detailed periodic plans in relation to the
use, management and disposal of their lands (and other aspects of their
activities).

That the plans be required to be approved by a ‘special majority’ of the
ALC’s members (not yet determined) and are to be subject to scantiny
approval requirements.

That the plans be developed through a process which involves a high
threshold of membership participation. Land dealing decisions that are
consistent with the plans will require a lower threshold of member
participation.

There will be a need for an exception to this decision making steuctur
where there is to be a disposal where a plan is not in existence.

4.3.2 ALC strategic planning

The Task Force envisages that these ‘periodic plansidymovide the
basis on which ALCs will make sound decisions about the they own,
including its management, use and disposal. It is partigutaportant

that ALCs direct attention to identifying different egories of their land
(e.g. land that will be used, for example, for comnagqmirposes or social
housing; or that should be protected, managed and preserve

cultural value). This process of land categorisation wouttrpin the
planning process. It is envisaged that the process would Hardiniand
assessment under tBeown Lands Act 1989.

Consideration could be given to the publication of “mqdahs”
analogous to the model rules and model codes of condukt @s that
are provided for in the Regulation.

Recommendation 4
That ALCs be required by the Aboriginal Land Rights Act to prepare a
Community Land and Business Plan.

That the Regulation provide the matters to be addressed by each Plan, the
process for its making and amendment and the period of its operation.

That the Community Land and Business Plan should include a process of
land assessment that involves (as a first stage) the categorisatemdof |
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4.3.3

according to classes determined by the Regulation which may include
culturally sensitive lands, community lands, and lands potentially
available for commercial development and/or disposal.

Content of a LALC resolution to dispose of land

Issue: What should be the content of an ALC's resolution to ensure it is

valid and effective?

At present there is uncertainty about what is requoed valid resolution
(see discussion in section 3.2.1). Section 40D(1) sintptesthat a LALC
may dispose of land if the required 80% of members presehtoting
“have determined that the land is not of cultural signifteato Aborigines
in the area and should be disposed of”.

On one view, all that is required to satisfy this sacis for the members
to determine that the land should be disposed of. In angiéw, the
members must resolve to dispose of the land in the mandegiccording
to the specific terms that are intended.

Should the Act stipulate the form and content of anaigimg resolution?

Considerations

The key question isvhat is required to satisfy s.40D(1)(a), and thereby to
ground a valid and effective land dispos&l® example, is a decision of
the members to sell a single parcel of land suffidieruthorise the ALC

to later transfer sub-divided parts of that land undemaptex agreement
between the ALC and the purchaser? (see discussiewtiorss 3.2.6 and
3.3.3 above).

In giving its approval of an ALC decision to dispose of lad8WALC
should be satisfied that the members of the ALC unaledsthe proposal

and have given their informed consent to it.
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It is clearly important that the ALC decision-makinadly (currently the
members of the ALC) has been informed, understands anelsatgréhe
detail of a land development proposal, but it may not Issipte to ensure
this by stipulating the mandatory form and content oftiorising
resolution. Inthe abstract, it is difficult to s@gaivhat critical matters or
terms the members should consider and approve beforpaspi@an
proceed. In practice, a number of decisions may have todde before
the exact details of the proposal and the terms onvithe& land will be
disposed are known.

Since it is not practical to stipulate the exact farfrthe resolution that an
ALC would need to make, consideration needs to be givemlaswv to
reduce the risk that the end dealing might be invalid becafuson-

compliance.

The basis on which a dealing would be void because o€toopliance
would need to hinge on NSWALC approval, rather than on bctua
compliance with a provision in the Division (d8ecommendation 15
below). There will be greater responsibility on NSWRAIn giving its
approval to ensure that the requirements of the Divisaowe been
complied with, with concomitant resource implicasdor NSWALC.

Recommendation 5
That there be no specified requirements for the form or contentalica
and effective decision to deal with or dispose of land.

Rather, that it be made clear in the legislation that land is not to &k de
with without the informed consent of the ALC’s decision makers. The
extent to which this is the case will be a matter for assessmétSWALC
when an application for approval to deal with the land is made.

Consideration will also need to be given to the questioaview of ALC
decisions in relation to land, including what elemeffits decision may be
reviewed and who should have standing to seek such a review.
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4.3.4 Native title, traditional ownership and culturally significant land

Issue 1:what special protection, if any, should apply to land of special

cultural significance?

Under s.40D(1), land may not be disposed of unless the memwbite
LALC concerned have determined that it is “not of catsignificance to

Aborigines of the area”.

As discussed above in section 3.2.4, this restrictiorbigrary and
ineffective. The broad definition of cultural significantn terms of the
tradition, observances, customs, beliefs or histoAdmirigines” will most
likely apply at some level to all land in New South @l

The provision is unlikely to be effective. If a LALC wisht® sell land, it
can determine that it is not of cultural significanc®ider to lawfully sell
it.

The Act currently provides no guidance as to how ALCsiEhmake

decisions about cultural significance.

Considerations

It is appropriate that a land rights regime provide a @eism for formal
protection of the cultural values of the land, partidylar regard to land
which may be sold.

Principles of self-determination must be respectedekample, an ALC
may wish to sell land that has cultural significargaey(for historical
reasons) in order to buy land that it regards as havewter cultural

value.

The issue of cultural significance should not be appredels a “polar”
guestion (i.e. one which must be answered ‘yes’ or-nio' this case, “is
the land of cultural significance or not?”), but rathera matter which
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must be properly consideraa any decision that is taken about land
dealings. This would provide a more flexible, and morectffe way of
protecting the cultural value of land.

Provision could be made for this in a number of ways.example, at
local level, it is recommended that the strategic landmphg process
outlined above (seRecommendations 3 angighould include a land
classification process (e.g. culturally significant lalathd suitable for
commercial development etc.). ALCs should also heired to prepare
and consider a report on the cultural and heritage vallandfbefore
making a decision to deal with the land.

Similarly, when giving its approval for a land transawtithe cultural
value of the land and the likely impact of the proposeihose values
might be amongst criteria that NSWALC would have tosider in the
approval process (see also section 4.3.5 and 5.4 below)eFUukL.Cs
could be required to consult the Register of Aborigidahers to ascertain
whether there are any registered Aboriginal Ownerssevlooiltural area
includes the land being considered for disposal, and ihedAlLC could

be required to seek the views of those Aboriginal owastt® the cultural
heritage values of the land.

Provision should be made for ALCs to pass binding resolsitibat certain
land cannot be dealt with on the grounds of its cultugaifecance, in
order to protect land from being sold in future should thera bhange of
office holders in the ALC.

Recommendation 6

That the present “cultural significance” requirement be abandoned.

Rather, the cultural significance of the land concerned, and the likely
impact of the proposed dealing on the cultural values of the land, will be
amongst the other criteria that need to be considered in the approval
process.
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This might be supported by a requirement that the ALC itself conaiutr,
provide to NSWALC, a report on the Aboriginal cultural and heritage
values of the land concerned and the likely impacts of the proposal on
those values.

In addition, that ALCs be able to pass special resolutions declaritgicer
land unavailable for disposal on the grounds of the cultural significance of
the land.

Issue 2: transfer between Aboriginal land councils of land that may be
subject to native title rights and interests.

While land may be transferred between land councils und8A of the
Aboriginal Land Rights Act, it is not clear whethandl that is subject to
native title rights and interests can be transfeletaveen land councils.
Under s.40AA there is a general prohibition on dealings i€ Adnd that
may be subject to native title rights and interdsis.the view of the Task
Force that transfers between land councils under s.40%&tdaffect any
native title rights or interests in the land the scigd the transfer, and
therefore such transfers should be exempted from the jmowisf
S.40AA.

Recommendation 7

4.3.5

That transfers between ALCs be exempted from the operation of the
requirement in s.40AA.

Approval criteria

Issue 1: on what bases should proposed dealings be either approved or

rejected?

As discussed above in sections 3.2.1 and 3.2.5, the Actlesaus to the
nature and breadth of NSWALC's discretion to approvesfgct a
disposal of land. At present the Act does not give guglasdo whether
NSWALC's discretion is confined merely to ensuring that fdrmalities
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of s.40D(1) have been métor whether NSWALC may take into account
any matter that is relevant to the objects and purposée @fct.

Considerations

Uncertainty and lack of clarity about the basis on Wigipproval will be
given undermines the confidence of parties wishing towlitalland
councils and reduces the value of ALC land.

Land should be dealt with in a way that is consistattt the purposes of
land rights.

Bearing in mind the fundamental aims of land rights itriportant that
NSWALC has the power to prevent conduct that could ledmhtbbeing
dissipated. NSWALC should therefore be required to asdematters
that might affect the desirability of a proposed landidgah view of the
overarching objects and purposes of land rights.

Decisions about land dealings should be made in a waisttransparent
and fair to all parties.

The scope of NSWALC's approval is a very important aradf policy
and legal certainty, and it is important that this idsaielarified in the Act.
The Act should confirm the nature and breadth of the appdmeretion.

To avoid uncertainty, and increase the level of confiddar third parties,
it is important that clear criteria for the assessnad land dealing
proposals be spelt out.

B that is, that 80% of members present and votingreeting specifically called for the
purpose have determined that the land is not culturglhjfsiant and should be disposed
of.
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Recommendation 8

That the criteria for assessing land dealing proposals should be defined so
as to ensure that ALC land is dealt with only to the extent thatsthisely

to be useful for achieving the purposes and objects of the Aboriginal Land
Rights Act.

Issue 2: How and where should the criteria for assessment of land
dealings proposals be set out?

Considerations

The criteria must be sufficiently well-defined to avoid ertainty but
should have enough flexibility so as to be applicablewdda range of

circumstances.

If specific criteria were set out in the Act, it wde difficult to amend
and develop them (for example, in the light of previquslieations and
approvals). It would be preferable to empower NSWALC to predun
publish policies about the process and criteria for aseagf
applications for approval of different classes of taations.

The policies would play a role analogous to planning instrusnemder

the Environmental Planning and Assessment Act in thatwioeyd

operate as delegated legislation that would not requies@aments of the
Aboriginal Land Rights Acper se Such policies would assist with dealing
in land under the Real Property Act and the Environmétgalning and
Assessment Act by providing guidance to all relevant pafesexample,
lawyers acting for parties who are purchasing land fror@&ivould have
access to information about the legal relationship betvlee Aboriginal
Land Rights Act, the Environmental Planning and AssessAwtrdnd the
Real Property Act.

Detailed policies, binding on NSWALC, would improve the s@arency

of decision-making and reduce the potential for corruptitveyfwould
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also ensure greater consistency in decision-makinglaoald improve the
guality of decisions.

Published policies would provide guidance to ALCs and to third/part
proponents as to the standard that will have to beandtprovide a
degree of certainty as to the sorts of arrangemeritsutbdikely to be
approved of and the circumstances in which approvals mdlvall not be

given.

Greater certainty and predictability in the decision-imglprocess would
enhance the value of ALC land and at the same time, redecesk of
wasting resources on proposals that are unlikely to be agxghro

The Act should authorise NSWALC to make and publish dethileding
policies. The process which NSWALC would need to foltovproduce
the policies should also be stipulated in the Act.

Recommendation 9
That broadly defined criteria for the assessment and approval of land
dealings be set out in the Act.

That more specifically defined criteria and minimum standards magtbe s
out in binding policies (i.e. binding on NSWALC), the process for the
making and amending of which will be specifically provided for in the Act.

Recommendation 10

That NSWALC be given statutory power to make binding policies on how it
shall exercise its approval function and that policies, once made, be
published in the Gazette.

That the Act set out the procedure for making and publishing such
policies, including requirements for:

notification of drafts to ALCs and opportunities to comment;
Ministerial concurrence or approval; and
review of policies.

That the Act set out the consequences for decisions contrary to policy and
resolution of inconsistencies between applicable policies.
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4.3.6 Approval process

Issue 1:Should different types of land dealings be subject to different
authorisation and approval processes and criteria?

At present, the Act effectively provides different prdeees for approval
of the lease of land (s.40B) and the sale of land (s.48@he case of sale
or other disposal, NSWALC's discretion to approve the.CA decision

is not defined, but as discussed above could be a breadnothe case of
leases the discretion is strictly limited. The Alstoadistinguishes between
long term leases (of three years or more) and lezdewver than three
years.

This means that leases and easements are treatediffarently from all
other dealings, though in practice a long-term lease e just as great
an impact on the interests of the ALC and its meshsra sale.

A difficulty with the present system is that in soo@ntexts, it is not clear
what transactions need to be approved. In recent casdsging complex
land developments, opinions were divided as to whethapproval to
dispose of land included approval to sub-divide and take dies ®©
develop the land, or whether specific approvals were redjfir each
stage of the development. The weight of legal opinias im favour of the
latter.

Considerations

Sophisticated land development projects commonly involhexiassof
related actions, such as sub-division, creation cfreasts, dedication of
public roads and sale of residential blocks. Each oethaght be defined
as dealings and some have high impact. It is desiradti@lifdealings
comprised in such a project be considered as a wholghanthere is no
confusion about whether any part of the project hab@en properly
approved.
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The current differentiation between leases, long-teases and sales and
other disposals is not clear.

For the sake of consistency and certainty, it is dbkrthat all
transactions be regulated by one assessment and appanesr
however not all matters are complex or have highsr@kpotential long-
term consequences for land councils. Only those thatodddwequire a
high level of assessment and consideration.

The approval process needs flexibility. A ‘one size dill’ approach is
likely to be inefficient and costly. For example, te@ewal of an existing
commercial lease, say for a shop, might not requiteoedde assessment.
It is also important that resources are allocated evtiexry are most needed
and that the costs of assessing a proposal are commensuthe risks
associated with that proposal. Where the risks @te, litiis appropriate
that time and resources be allocated to ensure thptdpesal and its
potential benefits are carefully assessed.

In general, it is the Task Force’s view that the netlsdo be cast wide
enough to ensure that all transactions and developmeh&s (ban
residential leases) will be subject to the same apppryeakss and broad
criteria set out in the Act. From this starting pothe Act could authorise
the making of regulations and policies which could exengem
straightforward dealings from particular aspects of #sessment process.

Using this approach, many transactions could be handledhaster of
routine, especially if they accorded with the ALC’s oproperly
formulated and endorsed plan (f&scommendationséhd4 above).

Final responsibility to grant or refuse a proposed dispesaéd with
NSWALC, however whilst members of the council may bey effective
representatives of their communities, they may lagledise to assess

more complex proposals.
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It is the Task Force’s view that an expert advisory pahelld be
established. The expert panel will meet on an ‘as needsd to provide
expertise, assess proposals and advise NSWALC as thewxlagtprovals
should be granted. This will reduce the potential for Citlorgto be
lobbied and improve the quality and transparency of theisid®ee

making.

The expert panel would be required to formulate itsmenendations in
accordance with the criteria set out in the Act dnedptolicies developed
by NSWALC. Its recommendations would be provided to NSWALL€
ALC, Department of Aboriginal Affairs (DAA), and theeRBistrar,
Aboriginal Land Rights Act.

Whilst circumstances may arise in which NSWALC midépart from the
recommendation of the expert panel, further protectomhie integrity of
the approval process could be provided by a requirement S\MALLC
publish its reasons for doing so.

Recommendation 11

That a single procedure and broad criteria for assessment and approval of
dealings of all kinds be set out in the Act but capable of tailorirgutiir
the Regulation and through policies that have a statutory foundation.

That an external body/panel (which may include members appointed by
the Minister) assess and make recommendations and refer to NSWALC for
decision.

Classes of dealings might be excluded from external assessment
by Regulation.

The external body or panel would be required to provide copies
of its recommendation to NSWALC, the ALC, DAA and the
Registrar.

The body/ panel must formulate its recommendation in
accordance with any relevant statutory criteria and policies.
NSWALC would be at liberty to depart from the recommendation
but must publish its reasons for doing so to the ALC, DAA and the
Registrar.

NSWALC's decision must also accord with any statutory criteria
and policies.
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4.3.7 Conditional approval and enforcement

The effectiveness of an approval system would be signifly diminished
without clear powers to impose conditions. The asseassitamework
outlined above would be pointless if it were not posdiblplace
enforceable conditions on an approval to ensure that tipegal goes
ahead as approved.

It is not clear whether NSWALC presently has powantpose conditions
on an approval given under s.40D, although the Regulatid) (des
enable NSWALC to withhold its endorsement of the s.40D¢tijficate
until satisfied that conditions have been complied with

Considerations

NSWALC needs to have the power to impose conditions teepte
subsequent actions and activities that were not contesdplathe
approval.

In the case of complex disposals such as joint vesiforehe
development of land, it is likely that critical aspeatshe arrangement
will not take place until after the disposal has ocalieed transfer of title
registered. For example, the first step in a propasad yenture might be
to transfer the land into another company.

In a “staged” approval process, the commercial valueL&f Jand is
diminished if developers and investors cannot be confidahstitcessive
approvals will be given. NSWALC should be able to conitsélf at the
outset to provide any subsequent approvals that will beededéidcan only
do so, however, if it has sufficient, and sufficientlyadled, information at
the start of the process to make defensible and rati@aadions about the

future course of complex commercial transactions.
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A mechanism for enforcing conditions might include givifgWALC
power to require ALCs and third parties to enter into @mtérthat enforce
the conditions of approval. As discussed in section 4rid1 a
recommended iRecommendation dbove, the ALC and a third party may
agree to a notification on the title that would preventhier dealing in the

land unless conditions were complied with.

The question of how to give effect to any conditions #natneeded is a
complex matter that needs to be thought through cayefulthe drafting
stage.

Recommendation 12

That NSWALC be empowered to insist on conditions precedent to
considering an application, to the extent that such a requirement is
consistent with a published policy.

NSWALC can impose conditions on its approval that prevent the
lodgement or registration of development applications or
dealings unless the conditions have been complied with.

In relation to conditions that must necessarily operate following a
disposal (such as in the case of some joint ventures), NSWALC
has a power to require the ALC and third parties to enter
contractual arrangements with it to enforce conditions of
approval post disposal.

This power might be supported by amendments that make
performance of such agreements by the ALC the subject of
Registrar's compliance directions.

This power might also be supported by amendments to the Real
Property Act to allow for the registration of a memorandum of
the conditions and a notation to be made on the folio of the
register with the consent of the registered proprietor, whether or
not the proprietor is an ALC.

It might also be supported by a statutory power for NSWALC to
lodge and maintain caveats over properties held by the ALC or a
related company.

The power might also authorise NSWALC to lodge and maintain
caveats over properties held by third parties with the agreement
of those parties.
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4.3.8

Review of approval decisions

The Task Force recommends that review of approval desishould be
limited to judicial review and should not include merit esvj and that
only the ALC that made the application for approval sthévave standing
to seek a review of NSWALC'’s decision.

The scheme that is being developed includes strategiglanning,
clearly-stated criteria and binding policies to guide appl&gaarid an
expert advisory panel to consider proposals and advise N&\aé&lto
whether they should be approved. The approval schemengrebensive
and ensures that the merits of any matter will be datit opening
decisions to merit review is, in the Task Force’s viamnecessary and
could open the process to potentially costly and timeswmmng litigation.
It is appropriate that decisions be subject to judiciakseyvi

The right to appeal decisions should be restricted tati@that is
seeking approval because no other party has a dirextshte

Recommendation 13

4.3.9

That judicial review by the Land and Environment Court shall be
available in relation to all NSWALC decisions.

That standing to bring such proceedings be expressly limited to the
applicant ALC.

Information recording and keeping

In view of the value of the assets regulated under thense, and the
rights dependent on the approvals granted, meticulousir&eeping is
essential. NSWALC would be required to keep a registafl of
applications and decisions, some of which would be avaitalilee
public. The register could be established by the Act, anddtal of its
administration specified in the Regulation.
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The register would need to be integrated into and comeatih registers
held by the Department of Lands to ensure that recordbgeNISWALC
are consistent. Regular auditing would also be requiressure that
entries in the NSWALC register accord with thoskl liey the Department

and local government bodies.

Recommendation 14

4.4

That NSWALC be expressly required to keep a register of all appheati
and decisions.

Where conditions are imposed on an approval, the register will
need to track and record compliance with those conditions.

The register would need to be in separate parts. One part is to
comprise information that may be accessed by the public, for a
fee. This information will include the description of land in
respect of which an approval (or authorisation notice) has been
issued and a brief description of the nature of the approval. The
other part is to contain information that remains confidential to
NSWALC and the ALC, including applications refused, as well as
any commercially sensitive information in respect of approvals
granted. This part would be accessible only by the ALC,
NSWALC, the Minister and the Registrar, and would be exempt
from the Freedom of Information Act 1989

Certainty mechanisms

Issue How can persons doing business with ALCs, and the world at
large, have certainty that the ALC is authorised to deal with the latitkin
manner proposed and that the dealing will be valid and effective?

As discussed above in section 3.3, the Act is currendlyled so that any
transaction that contravenes Division 4 is void. Thikesadealing with
land councils a very high risk business, and ultimatelyaipsrto diminish
the value of ALC land.
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In the current regime, a s.40D(2) certificate is thelhmasm that provides
“conclusive evidence” that a disposal of land does notraeahe Division

4 and is a valid transactidhexcept for a person who had notice when the
certificate was issued that the disposal of the ladat@htravene the

provisions.

Section 40D(2) certificates have been an important ear@ési in
reducing, although not eliminating, the risks to third pa(seg discussion
in section 3.3.3).

There are conflicting views as to whether the cedigrovides certainty
in circumstances where the dealing did actually contiatee

requirements of Division 4.

In some circumstances, the existence of a certifivatgin fact act to
protect people who were aware that the disposal conedvée

provisions.

There is further scope for uncertainty as a resuh®present interplay of
the Aboriginal Land Rights Act with the Real Propehit. Would a non-
complying disposal be void, even though a transfer taré plairty has
been registered under the Real Property Act? Ther@riespect that the
Aboriginal Land Rights Act would prevail over the Reabparty Act, and
so if the transaction had contravened its provisions, tieelegal interest
in the land would have been passed to the third party.

At present, certificates are only provided for in relatio disposals and
there is no certainty mechanism at all in the cadeases and other

dealings. This situation would be addresse®Rbgommendationsdéhd1l

%4 The s.40D(2) certificate is issued by the LALC (and urmtiérof the Regulation,
endorsed by NSWALC), essentially to certify that thguired 80% of members present
and voting at a meeting specially called for the purp@se determined that the land is
not culturally significant and should be disposed of.
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above, that all types of land dealings be subject ttatieedealings regime
and should effectively go through the same type of appoeakss.

Considerations

Greater certainty is needed for all parties to reduks associated with
dealing with ALC land and prevent the value of ALC landhbei
diminished by uncertainty.

The current operation of s.40(2) that makes any dealingnimase@ntion of
the Division void is unclear and should be removed indawd a positive
notification process that provides certainty thaealidg has been done in
accordance with the provisions of the Act.

The responsibility for authorising the transaction amtfioming that it has
been done in accordance with the provisions should idstive
approving body, that is NSWALC, rather than the AllGe existence of
an authorisation by NSWALC would provide certainty, andidgal
would be void only if they contravened the authorisati@t had been
given by NSWALC.

Recommendation 15

That validity depend not on actual compliance with all of the provisions
(and the extent to which a person dealing with the ALC has knowledge of
any non-compliance) but with the existence of a registered ‘authorisation
notice’ (issued by NSWALC).

Any disposal or other dealing otherwise than in accordance with
a registered authorisation notice is void.

A development application in respect of ALC land must be
accompanied by an authorisation notice in order to be valid and
effective. This will require appropriate amendments to the
Environmental Planning and Assessment Act.

The requirement for an authorisation notice may apply in respect
of land held by an entity other than an ALC where that entity has
agreed to the restriction on dealing being placed on its title. This
will require amendment to the Real Property Act and the
Environmental Planning and Assessment Act.

ALRA Review — Issues Paper 1 — Review of the land dealingsipngvis 75



4.5

45.1

Benefits of ALC land ownership

It is quite clear that a key purpose of land rights sotmpensate
Aboriginal people and to ensure that they derive bemefih the return of
land.

In practice however, the Act does not state how hisreefe to be derived.
On one hand, LALCs are encouraged to acquire land, gaitsasdd
invest money, but s.52, which lists the functions of LAL@ses not
specify ways in which LALCs can spend money for theefienf
members other than social housing. In fact, s.52, gpieifically
prohibits LALC members from receiving any direct or indirbenefit.

The invidious position of many LALCs now is that having acespiland,
they are asset-rich and cash-poor, having also acquiredieaide
responsibilities and costs associated with land owrneestd management.
Many are also responsible for unsustainable and costigldwusing
programs. Yet there appear to be few if any ways #émat touncils can
legitimately use the proceeds of a disposal of lawdaiys that deliver a
direct benefit to individual members.

Controls on proceeds

Issue: What controls can and should be placed on an ALC’s investment or
expenditure of the proceeds of land dealing?

In the event that land is disposed of, it is importhat the proceeds are
used effectively in ways that fit with the overall giof land rights. In
other words, if land assets are to be changed into othras fof property,
such as cash, securities or businesses, then theesh@ed to be made
prudently and be carefully approved so that the valueeohskets is

maintained and sustainable.
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For example, the Task Force would be concerned to ermatrthe
proceeds of a land sale were not invested say in a busina¢ssas
acquired merely to provide employment/wages for ALC memibeits
without real consideration of the value and sustainglmhtthe business.

Clearer statutory controls are needed. At presenicdhtrols on
investments (in cl.94 of the Regulation, which apparentiipit
investment in land) are inconsistent with LALCS’ poweracquire land
(in ss. 38 and 52) and businesses (s.52(1)(g)(ii)).

The Task Force’s recommendations here are aimed at sSungpibei
principles of autonomy and self-determination, but recegthiat some
ALCs may lack capacity (for example business experiencahay seek
to transfer assets into other entities to avoid thérotsnof the Act. The
Task Force envisages that ALC strategic land and busitessipg would
assist in identifying the aspirations of the membersthed intentions as
to how to use the proceeds of any land disposals. This weuld
strengthened by a thorough assessment and approval prowktse
ability of NSWALC to give conditional approval.

Recommendation 16

4.5.2

That the functions and powers of ALCs be further defined to provide
guidance and control as to the application of ALC funds generally.

That approval for proposed transactions be given subject to conditions as
to the application of proceeds. Such conditions might operate by reference
to any Community Land and Business Plan or by specific provisions set
out in an agreement between NSWALC and the (&€ conditional

approval and enforcement in section 4.3.7 Radommendation )2

Benefits to members
The restriction in s.52 which prohibits members from reagidirect or
indirect benefits is clearly intended to prevent the aiskorruption,

however it has a much more sweeping effect becapag, faeom
community housing, it means that there is in effect ag for the

ALRA Review — Issues Paper 1 — Review of the land dealingsipngvis 77



constituents of an ALC to gain benefit from the ye#rsffort involved in
claiming and acquiring land and assets. This is despitddaeintention
of the Act that land rights should compensate and iekiedriginal
people as expressed in the Preamble to the Act (see Agdgndi

If members cannot legitimately benefit there isditticentive for them to
participate in the ALC and ensure the proper and efficiearagement of
its affairs. There are also risks that members matotgain benefit by
activities that are not legitimate, or will move dssato other entities
from which benefits may then be lawfully distributedt tvhich are not
subject to the accountability requirements (and thus thegtions for
ALC members) of the Aboriginal Land Rights Act.

Instead of the blanket prohibition, transparent and fachaeisms that
enable members and constituents to draw benefits areché&dbout
such mechanisms it is doubtful that the Aboriginal Larghii Act can
achieve its objects, and as the assets of ALCs ingrése is likely to be
a corresponding increase in temptation to find ways ardwend t
restrictions. The mechanisms could include registereghsed, such as
housing schemes, scholarships, low interest loansrtaircapproved
forms of trust over which ALC members retain effecteatrol.

Recommendation 17

That a new Part be created in the Aboriginal Land Rights Act that
provides for the registration, implementation, monitoring and regulation
of benefit schemes for ALC members.

ALCs could propose a scheme for registration. If approved, they
may then transfer property to NSWALC which would supervise
the administration of the scheme.

The Regulation could provide criteria for eligible schemes.

Limits might be set on the proportion of an ALC’s property which
could be set aside for distribution in any given period.

Community Land and Business Plans would also need to consider
and, if appropriate, provide for the implementation of benefits
schemes.
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4.5.3 Land-poor ALCs

Issue:How can land-poor ALCs be assisted to acquire valuplaperty?

Whilst some ALCs have been able to successfully cland since the
introduction of the Aboriginal Land Rights Act, otheespecially those in
the Western Division, have had far fewer opportunitiesstablish a land
base because of the tenure of landholdings and the fldehkdavailable

for claim.

The current situation is inequitable, and arguably unjusmeSaLCs,
especially in coastal areas where land values have libimmecent years,
own large and very valuable holdings, while others haweafesets, or the
value of their assets is much lower because of thgaoatively low
market value of claimable or claimed land. In effeelythave received
less compensation and fewer benefits from the operafitand rights,
regardless of their means.

It has always been envisaged that ALCs unable to clainmslamald have
access to funds to purchase land on the open marketyboincome
from the NSWALC account is insufficient to fund signamt land
purchases.

The Task Force regards this as an important area tinatas careful
consideration and intends to explore ways to achiexatgr equity that
will be discussed in detail in a subsequent discugsaper.

At this stage the Task Force does not make a recommemdatihis
issue, but notes that the types of schemes that nmegtwisidered could

include:

the establishment of a special fund to which NSWALC would
contribute a proportion of any proceeds from its saldaraf acquired
by claim; and/or

ALRA Review — Issues Paper 1 — Review of the land dealingsipnavis

79



4.6

a levy assessed on the proceeds of sales of ALC land.

Funding the system

A range of processes forms the recommended land deatihgme,

including:
the strategic land planning process at local land couneil;le
development and publication of NSWALC policies;

the assessment and approval process, including the appatrahaa
expert advisory panel and the associated costs;

review processes; and

record-keeping and maintenance of a detailed registgypications
and approvals.

Each of these will have a financial impact on thellaghts system that
has not yet been quantified. Further considerationeottists and how
they will be managed is needed.

Recommendation 18

4.6.1

That there must be a financial impact assessment of the proposed land
dealing scheme before it is legislated.

Costs of the approval process

The Task Force has given in-principle consideratioto d®w the
approval process should be funded.

A comprehensive approach to assessment and enforcenaggrofal
decisions will be more resource-intensive and cossiyeeially in the case
of complex land development proposals. It is not recentrd that the
costs of the approval process be funded from the NSWegthitory

account. This would be a drain on funds that should béabisato achieve
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the positive purposes of land rights. It would also meaddg being spent
disproportionately in regions where ALCs have largetetdings and/or
significant reserves of other assets.

The Task Force considers that a ‘user pays’ schemessappropriate,
however further economic modelling and consideratiomoef such a
scheme could be implemented is needed.

Recommendation 19

4.7

That the approval process be funded on a “user pays” basis by either:
the payment of an application fee;
the payment of a percentage of the proceeds of any sales; or

the payment of an amount assessed by NSWALC (or any
alternative decision maker) upon receipt of the application for
assistance; or

a combination of some or all of the above.
Probity and integrity

Whilst there have been some instances of possibly caromgltuct
associated with recent land dealings by ALCs, thesestavely few.

Mistakes made through ignorance of the law, confusianisguided
perceptions of the role of NSWALC are more oftenaseaof land
dealings going awry than outright corruption. Regardiasg.error,
however minor and whatever its origin, could mean tHahd dealing
would be void, with potentially devastating consequenceausbfqr the
ALC concerned but for the land rights system in NewtB&Vales itself.

Nevertheless, corrupt conduct defeats the purposesdfitts by
diverting benefits intended for all Aboriginal peoplehe hands of a few,
and the Act should endeavour to prevent and combat this.
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4.7.1 Corruption prevention

The Task Force has conceptualised and recommended a ldindslea
regime which will, in itself, greatly reduce the potehfis corruption.
Broadly, it does this by:

establishing land planning processes at the local level wagthre a
high level of participation of an ALC’s membership;

establishing clear policy guidelines about what kind of dig|sosill
be approved; and

requiring that the approval process itself consider anytiamdaction
proposal in the context of the ALC’s own local plans

In general, any proposal that did not accord with the wiauld not be
likely to receive approval. The regime would impose ddonk, if they
were required, to ensure that the disposal proceeded agg/lamd that
the proceeds were used as intended by the ALC’s membersthdelan
was developed.

This approach effectively reverses the current approbedrpad hoc
processes for decision-making, in which strategic planniogtdand
disposals is not required, and in which sound approvalxpeeted to be
given by the authorising body (NSWALC) in the abserfca guiding (and
binding) policy, because there is no requirement for slaasinmg or
policies under the Act. It is expected that the propaegime will greatly
reduce opportunities and potential for corrupt conduct.

Although the potential for wrongdoing is probably covearethe Crimes Act
190Q thelndependent Commission Against Corruption Act 1888 the
Ombudsman Act 197éxpressly providingffenceswithin the Aboriginal
Land Rights Act would be likely to strengthen the @xistieterrents.
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Recommendation 20
That the Act include offence provisions that might be directed towards
preventing actions such as:

pressure and inducements being applied to ALC members and
officials and/or NSWALC Councillors;

ALC members and officials receiving inducements to deal with
ALC land;

providing false information in support of an application for
approval;

unauthorised and fraudulent execution of land dealing
documents; and

misappropriation of ALC funds.
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5.1

5.2

TOWARDS A NEW LAND DEALINGS REGIME UNDER THE

ABORIGINAL LAND RIGHTS ACT

What land, and what types of dealings are covered by the

regime?

The provisions would apply to all land held by ALCs and woulkecall
types of dealings that pass a legal or equitable inter¢iseiland, except
for residential leases of less than three years.

Refer to recommendations 1 ar

Strategic land and business planning at local level

The provisions would require ALCs to plan for the manag¢mese
and/or disposal of their lands. The plans could bec¢&@®mmunity Land
and Business Plans”.

This planning underpins the proposed regime. Rather tharekent
system, in which ALCs can makel hocdecisions about disposing of
land, and disposal decisions of great magnitude can be madtatwely
small numbers of members, the new scheme would redpairai
decision-making about an ALC’s land would be done in théestiof an
approved plan.

The Regulation would set out the matters which should beesstett in the
plan, the process for making it, the period of operatimh how plans
could be amended. The plans would be approved by NSWALC.

The planning process would require ALCs to classify tlaid laccording
to its intended use. (The range of uses could include lanthdeed for
commercial development, residential/social housing laachmunity
purpose land, land that should be preserved and managed betisise

cultural value, and so on).
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5.3

In addition to ensuring that important decisions aboufutee use of an
ALC'’s lands be taken strategically and with the delileptrpose of
maximising the benefits of land ownership to the ALC’sstibnents, the
planning process also aims to increase member participatard

improve transparency of decision-making.

The plan would essentially be the means whereby the Ad€rision-
makers — currently its members — are fully informed abodtpovide
their informed consent to any proposals about the deve lupanel
disposal of the ALC’s land. The threshold number or graage of
members who must approve the plan may be set atlahevensures that
the broad membership endorses and agrees with the platihemafore the

plan has legitimacy.

In general, it is envisaged that an ALC’s decision to dispb$snd would
be taken in the context of the existing plan, and timslevbe confirmed

by the approval process. The provisions may allow for exoeptn
specific cases, for example, where an ALC that basiad the opportunity
to prepare a plan may legitimately need to make a dispbtaid.

Refer to recommendations 3, 4 and|5

Approval criteria for proposed land dealings

NSWALC would continue to have responsibility for approvingposals
for land dealings, but the Act would provide clearer critasdo the basis
on which such approvals should be given. These criteniddiae broadly
defined, but NSWALC would be given statutory power to maikeing
policies about how it will exercise its approval funatio

The broad criteria in the Act should be defined in sualagas to ensure
that ALC land is dealt with only to the extent that tkifikely to be useful
for achieving the purposes and objects of the Act.
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5.4

The Act would also set out the procedures which would beareshfor
NSWALC to develop and publish its policies. The policiesildset out
in greater detail the basis on which land dealings prdposauld be likely
to be approved. The policies would be required to be rediand

amended from time to time.

Refer to recommendations 8, 9 anc

Cultural heritage and protection of culturally significant land

The current requirement that ALCs must determine tinak i not
culturally significant and should be disposed of is rffgicéive to ensure
that land that is of high cultural value will be protectsd remain within
the Aboriginal estate. In addition, there is no guidaaxé& how ALCs or
NSWALC should determine whether land is culturally sigaifit; there is
no requirement of ALCs to make any special inquiry or peepgports on
the cultural value of land they wish to dispose of, isdhere any special
mechanism for the protection of culturally significaatd.

Under the proposed regime, ALCs would be able to ideratify lof
cultural importance in the course of the land planninggs®cThey might
be empowered to pass special resolutions that would dexdaiain land
unavailable for disposal on the grounds of its cultugaliicance, in such
a way that the decision could not be revoked withinreacetime frame.

The Task Force has recommended that the current “aliftigmificance”
requirement be abandoned. When an ALC wishes to dispdasedyfit
would be required to consider and report on the likely ehphany
proposed dealing on the cultural value of the land. Theralialue of
land would also be amongst the criteria that would nedx tconsidered
by NSWALC in any assessment of an application for aggrovdispose
of land.

Refer to recommendatior
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5.5

5.6

Transfer of land subject to native title interests

In regard to transfers between land councils of landrtiagt be subject to

native title rights and interests, the Task Forcesictans that such transfers

would not affect any native title rights or interestsd has therefore
recommended that such transfers be exempted from thantlprovision
that in general prevents such land being transferred (s40AA

Refer to recommendatior

Creation of an expert panel to assess proposals and advise
NSWALC

An expert panel will be established to provide expert adeidéSWALC
and to make recommendations as to whether applicatione&tings
should be approved. Some minor land dealings may be exempie this

process, but in general it would apply to more completinigs.

The expert advisory panel would meet on an ‘as needed, laasl would
be able to request reports and other information needed fBIMAILC
and other sources.

The composition of the panel and its method of appointmél be

subject to further consideration by the Task Force.

The panel would not be required to consider all apptioatfor approval.
Some classes of dealings might be excluded from extassaksment by
Regulation. The panel would formulate its recommendatio line with
the statutory criteria and the published policies. tsmamendations
would be provided to NSWALC, the ALC which made the applicatthe
DAA and the Registrar.

Refer to recommendation 11
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5.7

5.8

5.9

Approval of proposed land dealings

NSWALC would continue to have responsibility to give or refiis
approval for proposed land dealings. Under the new regisngiscretion
and the matters it would be required to consider would dedby defined
by the criteria for decision-making set out in the Act.

Its decisions would be required to accord with the siagudriteria and its
own policies. NSWALC may make a decision contrary ®atlvice of the
expert panel, but would be required to publish its reasorgoiog so and
provide this to the ALC, DAA and the Registrar.

NSWALC would have the power to make its approval suligect
conditions that would have to be complied with follog/idisposal, and
could require that the ALC and a third party enter intdreatual
agreements with NSWALC to ensure that the conditioegaforced. This
provision might be further supported by amendments to ¢#ad Roperty
Act that would allow for registration of the conditgand notification to
be placed on the title.

Refer to recommendations 11 and 1It

Review of decisions

NSWALC decisions would be subiject to judicial, but not m@wview.
Standing would be restricted to the ALC that made thgarad application
for approval.

Refer to recommendation 11

Safeguards

It is important that the land dealings regime reinfoan@s assists to
deliver the aims and purposes of land rights, i.e. tinat ignot lost or

dissipated, and that the proceeds of any disposal of Ah@ dre used in
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the most effective way for the benefit of Aborigipelople in the area
served by the land council, now and in the future.

The requirement that ALCs conduct land and business plapricgsses,
and that any application for approval to dispose of lanst mccord with
the plan, strengthens both the ALC decision-making psoaes the
assessment and approval processes, and reduces thetrabithary or
ill-considered decisions will be taken by the ALC regagdts land. The
planning process will also assist ALCs and their memtoeidentify and
protect land that is culturally significant or valuable.

Planning will reduce opportunities for corrupt conduct by introatyei
transparent process that strengthens the broader nsmubtr make
informed decisions about the management and use of thesALC
landholdings, and increases the likelihood that any decisiaeal with
land is made on the basis of the informed consent &hdhe agreement
of the majority of the ALCs membership. In developingplans, ALCs
will be mindful of the criteria for land dealings thaitiiee provided in the
Act, and of NSWALC'’s policies in regard to its assessinoeiteria for
approvals.

Further safeguards are established by the mechanisms fafyidgrand
protecting culturally significant land by criteria to beé sat in the Act
together with the published policies of NSWALC and thetevaaof an
expert advisory panel to provide independent assessmenpubheation
of ALC plans, NSWALC policies, the advice of the expadvisory panel
and NSWALC'’s decisions will all add to the transpareotgecision-
making processes.

Strengthening of all of these processes adds to the @BAeC land and
the confidence that reputable third parties may have abterirgninto
agreements with ALCs concerning the development of Alr@d,land the
validity of the associated land dealings.
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5.10

In addition, the scheme provides for conditional apgrof/a land
dealing, and mechanisms whereby the conditions can becedfor

Finally, if the recommendations of the Task Force acepted, the Act
would provide for specific offences aimed at deterring coroupt
fraudulent conduct on the part of ALC members and thirdgsarti

Refer to recommendations 3, 4, 5, 6, 8, 9, 10, 11, 12.618nd 20

Certainty mechanisms

Greater certainty, both legal and commercial, is neé@déhe land dealing
regime. This is provided in a number of ways in the proppgsbeme.

First, the requirement that ALCs conduct land and busplassing, and
that any application for approval to dispose of land raasbrd with the
plan, provides a framework for parties wishing to enter agreements
with ALCs about the future development of their land.

The criteria set out in the Act, and the policies thidl be produced by
NSWALC to guide its decision-making in granting approvaiti,also
provide greater clarity about the form and content requifeapplications
and the kinds of applications that are likely to recepproval. In other
words, from the first stage, ALCs and third parties ggexd in entering
into agreements with them will be aware of the cirstances in which an
approval is likely to be given. These elements oftiteeme provide
greater commercial certainty for all parties.

As has been discussed in some detail in the precediptechathere are
major concerns regarding certainty — in the sensegaf laalidity —
associated with the current provisions of the Act. ptugosed scheme
clarifies and simplifies the Act to provide greater daettathan is
presently the case by:

clarifying which property is regulated,;
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5.11

clarifying what kinds of land dealings are regulated:;

clarifying what matters must be subject to the assessanerapproval

provisions;

removing the current wording of the provision that makes anid
action that “contravenes the division” and reversingetkisting
concept of “compliance”; and

replacing that concept with a positive notificatiorvem by NSWALC,
that confirms that the dealing is valid (based on a cehgnsive merit
assessment and approval process that will ensure thiag all
requirements of the Act have been met).

Certainty would be provided by the existence of the auttaris notice,
issued by NSWALC, that the land dealing has been approvedwdhid
only be granted after a thorough review and assessmdré application,
which in general will have been made in the contexhefALCs local

community and business plan.

This approach removes the sweeping “all or nothing” effetheexisting
provisions which could make a transaction, or a wholeseif
transactions void because of a single mistake.

It greatly reduces the present uncertainty.

Refer to recommendations: 1, 2, 5 (ref 3 and 4), 8, 9, 10,2113
Key recommendation: 1

Information recording and record keeping

Meticulous record-keeping is required in view of the valiihe assets
and the rights that may be dependent on any approvals dyrdhe Task
Force has proposed that NSWALC be required to keep aaegisll
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5.12

5.13

applications and decisions that has the capacity to énrad¢kecord
compliance with any conditions that might be imposedn approval
decision. Some of the information may be made avaitaliee public,
whilst some will need to be kept confidential. The reygistill need to be
integrated into and compatible with existing registers hglthe
Department of Lands, and will need to be audited ogalaebasis.

Refer to recommendation 14

Costs of the proposed scheme

The proposed scheme includes a number of elementsapether, are
aimed at ensuring that ALC land is used and managed effigatiiine
with the purposes of the Act for the benefit of presemt future
generations of Aboriginal people in New South Wales.

The elements of the scheme work together and are exptctachieve
very desirable benefits and greater security for Aborigiaaple in New
South Wales. However, the increased regulation anetipatory planning
that are envisaged necessarily involve significant ineceassts. To a
limited extent, some of the additional cost could lw®uped by a ‘user
pays’ scheme for approval applications. In general, howeguween that the
ALC system is fully committed now to fulfil the pregeaccountability
requirements of the Act within budget, the costs ofstifeeme must be
thoroughly investigated and a financial impact assessmaahe imefore the
scheme is legislated.

Refer to recommendations 18 and ]

Deriving benefits from land rights

Whilst this issue is not, strictly speaking, a part eftdnd dealings
provisions of the Act, the restrictions on benefitgthvidual ALC

members has a definite bearing on how people might aneaders and
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office-bearers of an ALC. Recommendations are madbeéyask Force
about how proceeds from land sales could be controlledhaw
beneficial schemes that would allow members to bewdfiout leaving
the system vulnerable to any accusations of corruptiamcorrect conduct
could be established.

Refer to recommendation 17
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NEXT STEPS IN THE ABORIGINAL LAND RIGHTS ACT REVIEW

The Aboriginal Land Rights Act is important legislatithat recognises
the rights of Aboriginal people and provides a vehiclelierexpression of

self-determination and self-governance.

This issues paper on land dealings is the first of sepaprs that will be
produced by the Aboriginal Land Rights Act Review Task &amc
response to the Terms of Reference of the Review.

The land dealings issue has been addressed first becabhsecehtral
importance of land to the Aboriginal Land Rights Act &edause of the
magnitude of ALC landholdings. If well-constructed, thesgvjgions of
the Act will establish a strong foundation for ALCs tmaire, own and
dispose of land in ways that will provide long-term progpend

independence for Aboriginal communities.

Although this paper focuses on one major element of éweR, it is
important to note that the Task Force is adopting antlwdipproach to
reform. It is the hope of the Task Force that this papsrillustrated the
complexity of the reform task, and the importance oéftdand detailed

consideration of all the issues involved.

Too often in the past, piecemeal amendments haveedsaltonfusion

and inconsistencies in the law.

The issue of land dealings touches upon other importansissigé as
ALC governance, ALC skills and capacity, and the benéfiat may be
provided to Aboriginal people by the Act. The further wofkhe Task
force will be informed by the issues raised and recomme&msamade in
this issues paper on land dealings.
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The Task Force will publish further issues papers in resptothe Terms
of Reference, covering topics such as:

Governance, structure, representation and benefits;
ALCs and Aboriginal housing;

The NSW Aboriginal community will be informed and comedlabout the
Review and each of the papers will be widely distributed. likely that
this will be a staged process as each issues paperasegleComments
and submissions will be welcomed by the Task Force thieutghe

review process.

The work of the Task Force will culminate in amendiegidlation that is
expected to be presented to the New South Wales Pantiamearly
2006.
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APPENDIX 1 PREAMBLE TO THE ABORIGINAL LAND RIGHTS
ACT 1983

1. Land in the Sate of New South Wales was traditioraNyed and
occupied by Aborigines:

2. Land is of spiritual, social, cultural and economic imgaoce to
Aborigines:

3. ltis fitting to acknowledge the importance which land foas
Aborigines and the need of Aborigines for land:

4. Itis accepted that as a result of past Governmentidesithe amount
of land set aside for Aborigines has been progressiediyced

without compensation:
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